From: Adm14Pruitt, Scott

Location: Alm Conference Room
Importance: High

Subject: Canceled: Meeting Re: Pebble Mine
Start Date/Time: Wed 3/8/2017 10:00:00 PM
End Date/Time: Wed 3/8/2017 10:45:00 PM
Pebble Briefing Reg 030117.docx

POC: Ann Campbell, 202-566-1370
SCt: Denise Anderson

Ex.6

EPA Staff (Required): David Schnare (OA), Justin Schwab (OA), Layne Bangerter (OA);
Mike Flynn (OA), Mike Shapiro (OW), John Goodin (OW); Kevin Minoli (OGC); Steven
Neugeboren (OGC); Michelle Pirzadeh (R10); David Allnut (R10); Allyn Stern (R10)
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Meeting/Briefing Request Form for Administrator Pruitt

Today’s Date: 3/1/17
Requesting Office: Office of Water
Title of the Meeting: Pebble Mine

Purpose: To discuss key aspects of the history, science, and regulatory response to the proposed Pebble
mine in the Bristol Bay watershed of Alaska, along with the active litigation on this issue.

Role of the Administrator: To provide direction on the litigation.

Background: A briefing has been provided for members of the transition team. David Schnare requested we
brief the Administrator

Last possible date for the meeting: March 10 (staff ready March 6')

Is the meeting urgent and if so, why?: Yes, direction is needed ahead of the next litigation deadline, March 20.
Requested Time Length: 45 minutes

EPA Staff (Required): David Schnare (OA), Justin Schwab (OA), Layne Bangerter (OA); Mike Flynn (OA),
Mike Shapiro (OW), John Goodin (OW); Kevin Minoli (OGC); Steven Neugeboren (OGC); Michelle Prizadeh
(R10); David Allinut (R10); Allyn Stern (R10)

EPA Staff (Optional): Derek Threet (OA), Ann Campbell (OA),

External Participants: No

Teleconference Required?: Yes

Video Conference Required?: Yes

Point of Contact for the Meeting: Ann Campbell, 202-566-1370

NOTE: Please submit this form to Denise Anderson and copy your Special Assistant (for national program offices) or Robin
Richardson (for Regions). All briefing material must be sent to your Special Assistant or Robin Richardson by 3:00 pm the afternoon
before the scheduled meeting.
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To: Davis, Patrick[davis.patrick@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov];
Ericksen, Douglericksen.doug@epa.gov]

Cc: Schnare, David[schnare.david@epa.gov]; Bangerter, Layne[bangerter.layne@epa.gov];
Schwab, Justin[schwab.justin@epa.gov]; Munoz, Charles[munoz.charles@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]; Konkus, John[konkus.jchn@epa.gov]

From: Greaves, Holly

Sent: Tue 3/14/2017 5:18:10 PM

Subject: RE: Letter for Don Benton

Yes, thanks Doug.

From: Davis, Patrick

Sent: Tuesday, March 14, 2017 12:57 PM

To: Sugiyama, George <sugiyama.george@epa.gov>; Ericksen, Doug
<ericksen.doug@epa.gov>

Cc: Schnare, David <schnare.david@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>;
Bangerter, Layne <bangerter.layne@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>;
Munoz, Charles <munoz.charles@epa.gov>; Kreutzer, David <kreutzer.david@epa.gov>;
Konkus, John <konkus.john@epa.gov>

Subject: RE: Letter for Don Benton

I will sign it gladly.

From: Sugiyama, George

Sent: Tuesday, March 14, 2017 12:38 PM

To: Ericksen, Doug <ericksen.doug@epa.gov>

Cc: Schnare, David <schnare.david@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>;
Bangerter, Layne <bangerter.layne@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>;
Munoz, Charles <munoz.charles@epa.gov>; Davis, Patrick <davis.patrick@epa.gov>; Kreutzer,
David <kreutzer.david@epa.gov>; Konkus, John <konkus.john(@epa.gov>

Subject: Re: Letter for Don Benton

I will sign
Sent from my iPhone

On Mar 14, 2017, at 11:20 AM, Ericksen, Doug <ericksen.doug(@epa.gov> wrote:
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I have put together the following letter for Don Benton to President Trump. I am emailing
to see if the members of the Beach Head team would sign on.

Please get back to me.

Doug

TO: President Donald J. Trump

FROM: EPA Transition Team Members

DATE: March 14, 2017

RE: Senior White House Advisor Don Benton

On January 21 ten members of the EPA transition team took the oath of Federal office and
officially got to work making American great again.

Perhaps more than any other agency or department, the EPA transition team was viewed
from within and on the outside as a beachhead team entering hostile territory. Media and
special interest groups made the EPA transition the focus of attention.

Under the leadership of Don Benton, our team of 10 functioned as a unit. We worked to
implement the President’s action plan for the EPA while working with the career
professionals at the Agency to keep the wheels turning.

During the first week of the transition Don Benton organized a group of people who had
never met before into a team with a solid mission—serve the President and make him proud
of the work we are doing.

Each member of the transition team knew that Don Benton had their back and that he would
work hard to help them be successful. The success of the EPA transition team leading up
to the confirmation of Administrator Pruitt was in many ways attributable to the leadership
of Mr. Benton.

Don also developed a strong positive relationship with the career professionals at the EPA.

It was not, and still is not, an easy arena to navigate. There are clear differences between
the philosophy of President Trump and his predecessor. This differences often escalated
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into tensions that Don was able to manage in a thoughtful, successful and professional
fashion.

We write this letter to let you know the respect we have for the job done by Don Benton in
the first month of the transition. He served our President and the EPA well as the Senior
White House Advisor and continues to do so today.

Sincerely,
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To: Benton, Donald[benton.donald@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Schnare,
David[schnare.david@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]

From: Munoz, Charles
Sent:  \Wed 3/8/2017 6:46:45 PM
Subject | Ex6 |

Personal Matters/Ex. 6

Feel free to say hi if you're looking for a reason to get some fresh air.

Sent from my iPhone
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To: Woodward, Cheryl[Woodward.Cheryl@epa.gov]; Anderson,
Denise[anderson.denise@epa.gov]; Bangerter, Layne[bangerter.layne@epa.gov]; Benton,
Donald[benton.donald@epa.gov]; Burley, Veronica[Burley.Veronica@epa.gov]; Burton,
Tamika[burton.tamika@epa.gov]; Davis, Gail[Davis.Gail@epa.gov]; Davis,
Patrick[davis.patrick@epa.gov]; Dickerson, Aaron[dickerson.aaron@epa.gov]; Ericksen,
Douglericksen.doug@epa.gov]; Flynn, Mike[Flynn.Mike@epa.gov]; Greaves,
Holly[greaves.holly@epa.gov]; Jenkins, Donna[Jenkins.Donna@epa.gov]; Konkus,
John[konkus.john@epa.gov]; Munoz, Charles[munoz.charles@epa.gov]; Reeder,
John[Reeder.John@epa.gov]; Schnare, David[schnare.david@epa.gov]; Schwab,
Justin[schwab.justin@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov]; Willis,
Sharnett[Willis.Sharnett@epa.gov]; Atkinson, Emily[Atkinson.Emily@epa.gov]; Baca,
Andrew[Baca.Andrew@epa.gov]; Bailey, Ethel[Bailey.Ethel@epa.gov]; Bednar,
Georgia[bednar.georgia@epa.gov]; Benitez-Clark, Rowena[benitez-clark.rowena@epa.gov]; Benson,
Sheila[Benson.Sheila@epa.gov]; Bergman, Shawna[Bergman.Shawna@epa.gov]; Best-Wong,
Benita[Best-Wong.Benita@epa.gov]; Blackburn, Elizabeth[Blackburn.Elizabeth@epa.gov]; Bloom,
David[Bloom.David@epa.gov]; Breen, Barry[Breen.Barry@epa.gov]; Brooks,
Becky[Brooks.Becky@epa.gov]; Cleland-Hamnett, Wendy[Cleland-Hamnett. Wendy@epa.gov]; Cooper,
Marian[Cooper.Marian@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov]; Dunham,
Sarah[Dunham.Sarah@epa.gov]; Edwards, Crystal[Edwards.Crystal@epa.gov]; Elkins,
Arthur[Elkins.Arthur@epa.gov]; Fine, Stevenfine.steven@epa.gov]; Fugh,
Justina[Fugh.Justina@epa.gov]; Gantt, Melissa[Gantt.Melissa@epa.gov]; Gentry,

Nathan[Gentry .Nathan@epa.gov]; Grogard, Megan[Grogard.Megan@epa.gov]; Gude,
Karen[Gude.Karen@epa.gov]; Hill, Randy[Hil. Randy@epa.gov]; Hill, Teresa[Hill. Teresa@epa.gov];
Hilosky, Nick[Hilosky.Nick@epa.gov]; Hitchens, Lynnann[hitchens.lynnann@epa.gov]; Jones, Gail-
R[Jones.Gail-R@epa.gov]; Jones, Tawaunna[Jones.Tawaunna@epa.gov]; Jones-Parra, Lisa[Jones-
Parra.Lisa@epa.gov]; Kavlock, Robert[Kaviock.Robert@epa.gov]; Kenely,
Caroline[Kenely.Caroline@epa.gov]; Lewis, Josh[Lewis.Josh@epa.gov]; Loving,
Shanita[Loving.Shanita@epa.gov]; Mason, Darryl[Mason.Darryl@epa.gov]; McPherson,
Mark[McPherson.Mark@epa.gov]; Milhouse, Gloria[Milhouse.Gloria@epa.gov]; Minoli,
Kevin[Minoli.Kevin@epa.gov]; Nishida, Jane[Nishida.Jane@epa.gov]; Osborne,
Howard[Osborne.Howard@epa.gov]; Packard, Elise[Packard.Elise@epa.gov]; Patrick,
Monique[Patrick.Monique@epa.gov]; Peck, Gregory[Peck.Gregory@epa.gov]; Penman,
Crystal[Penman.Crystal@epa.gov]; Plotkin, Viktoriya[Plotkin.Viktoriya@epa.gov]; Robbins,
Chris[Robbins.Chris@epa.gov]; Rodan, Bruce[rodan.bruce@epa.gov]; Shapiro,
Mike[Shapiro.Mike@epa.gov]; Shaw, Betsy[Shaw.Betsy@epa.gov]; Sheehan,
Charles[Sheehan.Charles@epa.gov]; Shiffman, Cari[Shiffman.Cari@epa.gov]; Showman,
John[Showman.John@epa.gov]; Silver, Edna[Silver.Edna@epa.gov]; Simon,
Nigel[Simon.Nigel@epa.gov]; Sjogren, Mya[Sjogren.Mya@epa.gov]; Starfield,
Lawrence[Starfield.Lawrence@epa.gov]; Stewart, Lakita[Stewart.Lakita@epa.gov]; Veney,
Carla[Veney.Carla@epa.gov]; Vizian, Donna[Vizian.Donna@epa.gov]; Washington,
Yvette[Washington.Yvette@epa.gov]; Wheeler, Kimberly[Wheeler.Kimberly@epa.gov]; Wilson,
Rita[Wilson.Rita@epa.gov]; Wise, Louise[Wise.Louise@epa.gov]; Brennan,
Thomas[Brennan.Thomas@epa.gov]; Brown, Caroline[Brown.Caroline@epa.gov]; Caraballo,
Mario[Caraballo.Mario@epa.gov]; Grantham, Nancy[Grantham.Nancy@epa.gov]; Gray,
Doris[Gray.Doris@epa.gov]; Hull, George[Hull. George@epa.gov]; Kenny,
Shannon[Kenny.Shannon@epa.gov]; Kime, Robin[Kime.Robin@epa.gov]; Kling,
David[Kling.Dave@epa.gov]; Poole, Jacqueline[Poole.Jacqueline@epa.gov]; Richardson,
RobinH[Richardson.RobinH@epa.gov]; Scales, Wuanisha[Scales.Wuanisha@epa.gov]; Sowell,
Sarah[Sowell.Sarah@epa.gov]; Stewart-Downer, Sherry[Stewart-Downer.Sherry@epa.gov]; Valentine,
Julia[Valentine.Julia@epa.gov]; Wilkes, Quianna[Wilkes.Quianna@epa.gov]; Williams,
Steven[Williams.Steven@epa.gov]; Allen, Reginald[Allen.Reginald@epa.gov]; Bachle,
Laura[Bachle.Laura@epa.gov]; Benjamin-Sirmons, Denise[Benjamin-Sirmons.Denise@epa.gov]; Curtis,
Mellasonda[Curtis.Mellasonda@epa.gov]; Cuscino, Glen[Cuscino.Glen@epa.gov]; Darden,
Cynthia[Darden.Cynthia@epa.gov]; Dent, Bridgette[Dent.Bridgette@epa.gov]; Etzel,

Ruth[Etzel. Ruth@epa.gov]; Ferris, Lena[Ferris.Lena@epa.gov]; Foos, Brenda[Foos.Brenda@epa.gov];
Gaines, Cynthia[Gaines.Cynthia@epa.gov]; Hope, Brian[Hope.Brian@epa.gov]; Lancaster,
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Tina[Lancaster. Tina@epa.gov]; Lawrence, Tanya[Lawrence.Tanya@epa.gov]; Lesperance,
Twanna[Lesperance. Twanna@epa.gov]; Livingston, Keith[Livingston.Keith@epa.gov]; Newton,
Jonathan[Newton.Jonathan@epa.gov]; Reed, Khesha[Reed.Khesha@epa.gov]; Rogers,
JoanB[Rogers.JoanB@epa.gov]; Sanzone, Stephanie[Sanzone.Stephanie@epa.gov]; Washington,
Valerie[Washington.Valerie@epa.gov]; Whickum, Cheryl[Whickum.Cheryl@epa.gov]; Zarba,
Christopher[Zarba.Christopher@epa.gov]; Armstead, John A.[Armstead.John@epa.gov]; Bohan,
Suzanne[bohan.suzanne@epa.gov]; Bonner, Brenda[Bonner.Brenda@epa.gov]; Cacho,
Julia[Cacho.Julia@epa.gov]; Carey, Curtis[Carey.Curtis@epa.gov]; Chu, EA[Chu.Ed@epa.gov];
Coleman, Sam[Coleman.Sam@epa.gov]; Correa, Laura[correa.laura@epa.gov]; Erikson,
Linda[Erikson.Linda@epa.gov]; Flournoy, Karen[Flournoy.Karen@epa.gov]; Gaudario,
Abigail[Gaudario.Abigail@epa.gov]; Ghosh, Mita[Ghosh.Mita@epa.gov]; Gray,
David[gray.david@epa.gov]; Gutierrez, Claudia[Gutierrez.Claudia@epa.gov]; Gutro,
Doug[Gutro.Doug@epa.gov]; Heard, Anne[Heard.Anne@epa.gov]; Hickey,
Maureen[Hickey.Maureen@epa.gov]; Holsman, Marianne[Holsman.Marianne@epa.gov]; Johnson,
Belinda[Johnson.Belinda@epa.gov]; Jones-Johnson, Shea[Jones-Johnson.Shea@epa.gov]; Jordan,
Deborah[Jordan.Deborah@epa.gov]; Kao, Jessica[Kao.Jessica@epa.gov]; Kaplan,
Raobert[kaplan.robert@epa.gov]; Kelley, Jefflkelley.jeff@epa.gov]; Kelly, Joyce[Kelly.Joyce@epa.gov];
Lapierre, Kenneth[Lapierre.Kenneth@epa.gov]; Lewis, Jacqueline[Lewis.Jacqueline@epa.gov]; Lincoln,
Larry[Lincoln.Larry@epa.gov]; Lindsay, Jane[lindsay.jane@epa.gov]; Martinez,
Isidra[Martinez.Isidra@epa.gov]; Mears, Mary[Mears.Mary@epa.gov]; Moraff,
Kenneth[Moraff.Ken@epa.gov]; Mugdan, Walter[Mugdan.Walter@epa.gov]; Mutter,
Andrew[mutter.andrew@epa.gov]; Newton, Cheryl[Newton.Cheryl@epa.gov]; Opalski,
Dan[Opalski.Dan@epa.gov]; Peters, Dana[Peters.Dana@epa.gov]; Pirzadeh,
Michelle[Pirzadeh.Michelle@epa.gov]; Purnell, Rhonda[Purnell.rhonda@epa.gov]; Rodrigues,
Cecil[rodrigues.cecil@epa.gov]; Rowan, Anne[rowan.anne@epa.gov]; Schaaf,

Eric[Schaaf Eric@epa.gov]; Searfoss, Renee[searfoss.renee@epa.gov]; Strauss,
Alexis[Strauss.Alexis@epa.gov]; Szaro, Deb[Szaro.Deb@epa.gov]; Thomas,
Deb[thomas.debrah@epa.gov]; Tyler, Kendra[Tyler.Kendra@epa.gov]; Tyson,
Linda[Tyson.Linda@epa.gov]; Varcoe, Betsy[Varcoe.Betsy@epa.gov]; Williams,
Felicia[Williams.Felicia@epa.gov]; Williams, Odessa[Williams.Odessa@epa.gov]; Zito,
Kelly[ZITO.KELLY @EPA.GOV]; Burden, Susan[Burden.Susan@epa.gov]; Hautamaki,
Jared[Hautamaki.Jared@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; McDuffie,
Charmaine[McDuffie.Charmaine@epa.gov]; Dickerson, Aaron[/o=ExchangelLabs/ou=Exchange
Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=4fe6ad37a29b4962b7797c50b9f1e55b-
Dickerson, Aaron]; Naples, Eileen[Naples.Eileen@epa.gov]; Nitsch, Chad[Nitsch.Chad@epa.gov];
Threet, Derek[Threet.Derek@epa.gov]; Willis, Sharnett[Willis.Sharnett@epa.gov]; Brown,
Byron[brown.byron@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Greenwalt,
Sarah[greenwalt.sarah@epa.gov]; Hale, Michelle[hale.michelle@epa.gov]

From: Kreutzer, David

Sent: Mon 3/13/2017 6:59:19 PM

Subject: RE: EPA Phone Directory March 2017

Both of my phone numbers are wrong.

My desk phone is 564-3113

My cell phone is 202-384-8061

David Kreutzer
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From: Woodward, Cheryl

Sent: Monday, March 13, 2017 2:30 PM

To: Anderson, Denise <anderson.denise@epa.gov>; Bangerter, Layne
<bangerter.layne@epa.gov>; Benton, Donald <benton.donald@epa.gov>; Burley, Veronica
<Burley.Veronica@epa.gov>; Burton, Tamika <burton.tamika@epa.gov>; Davis, Gail
<Davis.Gail@epa.gov>; Davis, Patrick <davis.patrick@epa.gov>; Dickerson, Aaron
<dickerson.aaron@epa.gov>; Ericksen, Doug <ericksen.doug@epa.gov>; Flynn, Mike
<Flynn.Mike@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>; Jenkins, Donna
<Jenkins.Donna@epa.gov>; Konkus, John <konkus.john@epa.gov>; Kreutzer, David
<kreutzer.david@epa.gov>; Munoz, Charles <munoz.charles@epa.gov>; Reeder, John
<Reeder.John@epa.gov>; Schnare, David <schnare.david@epa.gov>; Schwab, Justin
<schwab.justin@epa.gov>; Sugiyama, George <sugiyama.george@epa.gov>; Willis, Sharnett
<Willis.Sharnett@epa.gov>; Woodward, Cheryl <Woodward.Cheryl@epa.gov>; Atkinson, Emily
<Atkinson.Emily@epa.gov>; Baca, Andrew <Baca.Andrew@epa.gov>; Bailey, Ethel
<Bailey.Ethel@epa.gov>; Bednar, Georgia <bednar.georgia@epa.gov>; Benitez-Clark, Rowena
<benitez-clark.rowena@epa.gov>; Benson, Sheila <Benson.Sheila@epa.gov>; Bergman,
Shawna <Bergman.Shawna@epa.gov>; Best-Wong, Benita <Best-Wong.Benita@epa.gov>;
Blackburn, Elizabeth <Blackburn.Elizabeth@epa.gov>; Bloom, David <Bloom.David@epa.gov>;
Breen, Barry <Breen.Barry@epa.gov>; Brooks, Becky <Brooks.Becky@epa.gov>; Cleland-
Hamnett, Wendy <Cleland-Hamnett. Wendy@epa.gov>; Cooper, Marian
<Cooper.Marian@epa.gov>; Cyran, Carissa <Cyran.Carissa@epa.gov>; Dunham, Sarah
<Dunham.Sarah@epa.gov>; Edwards, Crystal <Edwards.Crystal@epa.gov>; Elkins, Arthur
<Elkins.Arthur@epa.gov>; Fine, Steven <fine.steven@epa.gov>; Fugh, Justina
<Fugh.Justina@epa.gov>; Gantt, Melissa <Gantt.Melissa@epa.gov>; Gentry, Nathan
<Gentry.Nathan@epa.gov>; Grogard, Megan <Grogard.Megan@epa.gov>; Gude, Karen
<Gude.Karen@epa.gov>; Hill, Randy <Hill.Randy@epa.gov>; Hill, Teresa

<Hill. Teresa@epa.gov>; Hilosky, Nick <Hilosky.Nick@epa.gov>; Hitchens, Lynnann
<hitchens.lynnann@epa.gov>; Jones, Gail-R <Jones.Gail-R@epa.gov>; Jones, Tawaunna
<Jones.Tawaunna@epa.gov>; Jones-Parra, Lisa <Jones-Parra.Lisa@epa.gov>; Kavlock,
Robert <Kavlock.Robert@epa.gov>; Kenely, Caroline <Kenely.Caroline@epa.gov>; Lewis, Josh
<Lewis.Josh@epa.gov>; Loving, Shanita <Loving.Shanita@epa.gov>; Mason, Darryl
<Mason.Darryl@epa.gov>; McPherson, Mark <McPherson.Mark@epa.gov>; Milhouse, Gloria
<Milhouse.Gloria@epa.gov>; Minoli, Kevin <Minoli.Kevin@epa.gov>; Nishida, Jane
<Nishida.Jane@epa.gov>; Osborne, Howard <Osborne.Howard@epa.gov>; Packard, Elise
<Packard.Elise@epa.gov>; Patrick, Monique <Patrick.Monique@epa.gov>; Peck, Gregory
<Peck.Gregory@epa.gov>; Penman, Crystal <Penman.Crystal@epa.gov>; Plotkin, Viktoriya
<Plotkin.Viktoriya@epa.gov>; Robbins, Chris <Robbins.Chris@epa.gov>; Rodan, Bruce
<rodan.bruce@epa.gov>; Shapiro, Mike <Shapiro.Mike@epa.gov>; Shaw, Betsy
<Shaw.Betsy@epa.gov>; Sheehan, Charles <Sheehan.Charles@epa.gov>; Shiffman, Cari
<Shiffman.Cari@epa.gov>; Showman, John <Showman.John@epa.gov>; Silver, Edna
<Silver.Edna@epa.gov>; Simon, Nigel <Simon.Nigel@epa.gov>; Sjogren, Mya
<Sjogren.Mya@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Stewart, Lakita
<Stewart.Lakita@epa.gov>; Veney, Carla <Veney.Carla@epa.gov>; Vizian, Donna
<Vizian.Donna@epa.gov>; Washington, Yvette <Washington.Yvette@epa.gov>; Wheeler,
Kimberly <Wheeler.Kimberly@epa.gov>; Wilson, Rita <Wilson.Rita@epa.gov>; Wise, Louise
<Wise.Louise@epa.gov>; Brennan, Thomas <Brennan.Thomas@epa.gov>; Brown, Caroline
<Brown.Caroline@epa.gov>; Caraballo, Mario <Caraballo.Mario@epa.gov>; Grantham, Nancy
<Grantham.Nancy@epa.gov>; Gray, Doris <Gray.Doris@epa.gov>; Hull, George

ED_001612_00008071-00003



<Hull. George@epa.gov>; Kenny, Shannon <Kenny.Shannon@epa.gov>; Kime, Robin
<Kime.Robin@epa.gov>; Kling, David <Kling.Dave@epa.gov>; Poole, Jacqueline
<Poole.Jacqueline@epa.gov>; Richardson, RobinH <Richardson.RobinH@epa.gov>; Scales,
Wuanisha <Scales.Wuanisha@epa.gov>; Sowell, Sarah <Sowell.Sarah@epa.gov>; Stewart-
Downer, Sherry <Stewart-Downer.Sherry@epa.gov>; Valentine, Julia
<Valentine.Julia@epa.gov>; Wilkes, Quianna <Wilkes.Quianna@epa.gov>; Williams, Steven
<Williams.Steven@epa.gov>; Allen, Reginald <Allen.Reginald@epa.gov>; Bachle, Laura
<Bachle.Laura@epa.gov>; Benjamin-Sirmons, Denise <Benjamin-Sirmons.Denise@epa.gov>;
Curtis, Mellasonda <Curtis.Mellasonda@epa.gov>; Cuscino, Glen <Cuscino.Glen@epa.gov>;
Darden, Cynthia <Darden.Cynthia@epa.gov>; Dent, Bridgette <Dent.Bridgette@epa.gov>;
Etzel, Ruth <Etzel. Ruth@epa.gov>; Ferris, Lena <Ferris.Lena@epa.gov>; Foos, Brenda
<Foos.Brenda@epa.gov>; Gaines, Cynthia <Gaines.Cynthia@epa.gov>; Hope, Brian
<Hope.Brian@epa.gov>; Lancaster, Tina <Lancaster.Tina@epa.gov>; Lawrence, Tanya
<Lawrence.Tanya@epa.gov>; Lesperance, Twanna <Lesperance.Twanna@epa.gov>;
Livingston, Keith <Livingston.Keith@epa.gov>; Newton, Jonathan
<Newton.Jonathan@epa.gov>; Reed, Khesha <Reed.Khesha@epa.gov>; Rogers, JoanB
<Rogers.JoanB@epa.gov>; Sanzone, Stephanie <Sanzone.Stephanie@epa.gov>; Washington,
Valerie <Washington.Valerie@epa.gov>; Whickum, Cheryl <Whickum.Cheryl@epa.gov>;
Zarba, Christopher <Zarba.Christopher@epa.gov>; Armstead, John A.
<Armstead.John@epa.gov>; Bohan, Suzanne <bohan.suzanne@epa.gov>; Bonner, Brenda
<Bonner.Brenda@epa.gov>; Cacho, Julia <Cacho.Julia@epa.gov>; Carey, Curtis
<Carey.Curtis@epa.gov>; Chu, Ed <Chu.Ed@epa.gov>; Coleman, Sam
<Coleman.Sam@epa.gov>; Correa, Laura <correa.laura@epa.gov>; Erikson, Linda
<Erikson.Linda@epa.gov>; Flournoy, Karen <Flournoy.Karen@epa.gov>; Gaudario, Abigail
<Gaudario.Abigail@epa.gov>; Ghosh, Mita <Ghosh.Mita@epa.gov>; Gray, David
<gray.david@epa.gov>; Gutierrez, Claudia <Gutierrez.Claudia@epa.gov>; Gutro, Doug
<Gutro.Doug@epa.gov>; Heard, Anne <Heard.Anne@epa.gov>; Hickey, Maureen
<Hickey.Maureen@epa.gov>; Holsman, Marianne <Holsman.Marianne@epa.gov>; Johnson,
Belinda <Johnson.Belinda@epa.gov>; Jones-Johnson, Shea <Jones-
Johnson.Shea@epa.gov>; Jordan, Deborah <Jordan.Deborah@epa.gov>; Kao, Jessica
<Kao.Jessica@epa.gov>; Kaplan, Robert <kaplan.robert@epa.gov>; Kelley, Jeff
<kelley.jeff@epa.gov>; Kelly, Joyce <Kelly.Joyce@epa.gov>; Lapierre, Kenneth
<Lapierre.Kenneth@epa.gov>; Lewis, Jacqueline <Lewis.Jacqueline@epa.gov>; Lincoln, Larry
<Lincoln.Larry@epa.gov>; Lindsay, Jane <lindsay.jane@epa.gov>; Martinez, Isidra
<Martinez.Isidra@epa.gov>; Mears, Mary <Mears.Mary@epa.gov>; Moraff, Kenneth

<Moraff. Ken@epa.gov>; Mugdan, Walter <Mugdan.Walter@epa.gov>; Mutter, Andrew
<mutter.andrew@epa.gov>; Newton, Cheryl <Newton.Cheryl@epa.gov>; Opalski, Dan
<Opalski.Dan@epa.gov>; Peters, Dana <Peters.Dana@epa.gov>; Pirzadeh, Michelle
<Pirzadeh.Michelle@epa.gov>; Purnell, Rhonda <Purnell.rhonda@epa.gov>; Rodrigues, Cecil
<rodrigues.cecil@epa.gov>; Rowan, Anne <rowan.anne@epa.gov>; Schaaf, Eric
<Schaaf.Eric@epa.gov>; Searfoss, Renee <searfoss.renee@epa.gov>; Strauss, Alexis
<Strauss.Alexis@epa.gov>; Szaro, Deb <Szaro.Deb@epa.gov>; Thomas, Deb
<thomas.debrah@epa.gov>; Tyler, Kendra <Tyler.Kendra@epa.gov>; Tyson, Linda
<Tyson.Linda@epa.gov>; Varcoe, Betsy <Varcoe.Betsy@epa.gov>; Williams, Felicia
<Williams.Felicia@epa.gov>; Williams, Odessa <Williams.Odessa@epa.gov>; Zito, Kelly
<ZITO.KELLY@EPA.GOV>; Burden, Susan <Burden.Susan@epa.gov>; Hautamaki, Jared
<Hautamaki.Jared@epa.gov>; Knapp, Kristien <Knapp.Kristien@epa.gov>; McDuffie,
Charmaine <McDuffie.Charmaine@epa.gov>; Dickerson, Aaron; Naples, Eileen
<Naples.Eileen@epa.gov>; Nitsch, Chad <Nitsch.Chad@epa.gov>; Threet, Derek
<Threet.Derek@epa.gov>; Willis, Sharnett <Willis.Sharnett@epa.gov>; Brown, Byron
<brown.byron@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>; Greenwalt, Sarah
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<greenwalt.sarah@epa.gov>; Hale, Michelle <hale.michelle@epa.gov>
Subject: EPA Phone Directory March 2017

R DISTRIBUTION OR FORWARDING

Please note that because this directory includes some personal contact information, it is only
intended for limited distribution to those employees listed in the directory.

If you have questions, edits or updates, please contact Cheryl Woodward at
woodward.chervl@epa.gov or (202) 564-1274.

% 3 fiﬂ »Y o ¥ &

A e pspremsclismpaton Mosmmpepen BILAF
1200 Pennsylvania Avenue, NW

&3 W

Confidentiality Warning: This message and any attachments are intended only for the use of the
recipient(s), are confidential, and may be privileged. If you are not the intended recipient, you are hereby
notified that any review, retransmission, conversion to hard copy, copying, circulation or other use of all or
any portion of this message and any attachments is strictly prohibited. If you are not the intended
recipient, please notify the sender immediately by return email and delete this message and any
attachments from your system.
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From: Benton, Donald

Location: WJC-N 3412

Importance: High

Subject: Canceled: Trump Administration Team
Start Date/Time: Thur 3/2/2017 9:00:00 PM
End Date/Time: Thur 3/2/2017 10:00:00 PM
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From: Benton, Donald

Location: WJC-N 3412

Importance: High

Subject: Canceled: Trump Administration Team
Start Date/Time: Tue 2/28/2017 9:00:00 PM
End Date/Time: Tue 2/28/2017 10:00:00 PM

Since we are all being integrated into the agency in our respective roles, there is
no need to continue our group meetings. Each of you will be meeting with your
respective department and office heads in your own meetings. As Presidential
Appointees, Charles and | will continue to be available to you individually if you
need my assistance in any matter.

| cannot say enough about the fantastic job you have all done here over the last 6
weeks. | will remember it as one of the best team experiences | have had in my
life. | know that you will move forward and continue to do your part to Make
America Great Again and to make President Trump and Administrator Pruitt
wildly successful in their roles.

Thank you for Everything,

Don
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From: Penman, Crystal

Location: 3233 WJCE

Importance: Normal .

Subject: Clean Water Rule  Callin ! Personal Phone/Ex. 6
Start Date/Time: Wed 3/8/2017 4:00:00 PM

End Date/Time: Wed 3/8/2017 4:45:00 PM

ED_001612_00008436-00001



To: Munoz, Charles[munoz.charles@epa.gov]

Cc: Konkus, John[konkus.john@epa.gov]; Schnare, David[schnare.david@epa.gov]; Benton,
Donald[benton.donald@epa.gov]; Flynn, Mike[Flynn.Mike@epa.gov]; Grantham,
Nancy[Grantham.Nancy@epa.gov]; Hull, George[Hull. George@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]

From: Richardson, RobinH

Sent: Tue 3/7/2017 2:32:23 PM

Subject: Coordination meeting

Hi Charles —

I stopped by earlier to let you know I scheduled a coordination meeting of each of the NPMs’
POC:s that are available to assist in the AA Senate confirmation process. The thought was, while
it’s early in the process and there is no immediate need, to take time to introduce the POCs to the
OCIR Congressional Team, you, if you like, and any others that would be involved in the
process, walk through the potential steps in the process, ala what we discussed several weeks
ago, and answer any questions. It’s intended to be an informal introduction for the team.

The meeting is scheduled for tomorrow, Wednesday, 3/8/17, at 1pm, in WJC-N 3428. 1
recognize it may seem soon and am happy to reschedule to a later date. Please let me know your
preferences.

Thank you, Robin

Robin H Richardson

Principal Deputy Associate Administrator

Office of Congressional and Intergovernmental Relations
U.S. Environmental Protection Agency

202-564-3358 (desk)

703-581-5814 (cell)

richardson.robinh@epa.gov
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To: Shapiro, Mike[Shapiro.Mike@epa.gov]; Peck, Gregory[Peck.Gregory@epa.gov]; Loop,
Travis[Loop.Travis@epa.gov]; Best-Wong, Benita[Best-Wong.Benita@epa.gov]; Goodin,
John[Goodin.John@epa.gov]; Downing, Donna[Downing.Donna@epa.gov]; Neugeboren,
Steven[Neugeboren.Steven@epa.gov]; Wehling, Carrie[Wehling.Carrie@epa.gov]; Klasen,
Matthew[Klasen.Matthew@epa.gov]; Wendelowski, Karyn[wendelowski.karyn@epa.gov]; Kaiser, Sven-
Erik[Kaiser.Sven-Erik@epa.gov]; Christensen, Damaris[Christensen.Damaris@epa.gov]; Campbell,
Ann[Campbell. Ann@epa.gov]; Schnare, David[schnare.david@epa.gov]; Schwab,
Justin[schwab.justin@epa.gov]; Bangerter, Layne[bangerter.layne@epa.gov]; Frithsen,
Jeff[Frithsen.Jeff@epa.gov]; Nickerson, William[Nickerson.William@epa.gov]; McDavit, Michael
W.[Mcdavit.Michael@epa.gov]; Stokely, Peter[Stokely.Peter@epa.gov]; Frazer,
Brian[Frazer.Brian@epa.gov]; Dravis, Samantha[dravis.samantha@epa.gov]; Keating,
Jim[Keating.Jim@epa.gov]; ian.p.osullivan@usace.army.mil[ian.p.osullivan@usace.army.mil];
jennifer.a.moyer@usace.army.mil[jennifer.a.moyer@usace.army.mil]; Greenwalt,
Sarah[greenwalt.sarah@epa.gov]; David.F.Dale@usace.army.mil[David.F.Dale@usace.army.mil]

Cc: McGartland, Al[McGartland.Al@epa.gov]; FertikEdgerton,
Rachel[FertikEdgerton.Rachel@epa.gov]; Borum, Denis[Borum.Denis@epa.gov]; Orvin,
Chris[Orvin.Chris@epa.gov]; Eisenberg, Mindy[Eisenberg.Mindy@epa.gov]; Pollins,
Mark[Pollins.Mark@epa.gov]; Kupchan, Simma[Kupchan.Simma@epa.gov]; Cherry,
Andrew[Cherry.Andrew@epa.gov]; Lousberg, Macara[Lousberg.Macara@epa.gov]; Theis,
Joseph[Theis.Joseph@epa.gov]; Bahk, Benjamin[Bahk.Benjamin@epa.gov]; Lamont, Douglas W SES
(US)[douglas.w.lamont2.civ@mail.mil]; Evalenko, Sandy[Evalenko.Sandy@epa.gov]; Schmauder, Craig
R SES (US)[craig.r.schmauder.civ@mail.mil]; Barger, Cindy S CIV USARMY HQDA ASA CW
(US)[cindy.s.barger.civ@mail.mil]

From: Kwok, Rose
Sent: Wed 3/15/2017 2:04:32 PM
Subject: RE: Clean Water Rule Non-responsive Conference Code/Ex.6

WOTUS2Z2 briefing paper 3.14.17 - clean.docx
Rule Timeline short v4.xisx
WOTUSZ briefingTableShort - clean.docx

For those on the phone, here are the materials we will discuss today.

From: Shapiro, Mike

Sent: Tuesday, January 17, 2017 7:47 AM

To: Shapiro, Mike; Peck, Gregory; Loop, Travis; Best-Wong, Benita; Goodin, John; Downing,
Donna; Kwok, Rose; Neugeboren, Steven; Wehling, Carrie; Klasen, Matthew; Wendelowski,
Karyn; Kaiser, Sven-Erik; Christensen, Damaris; Campbell, Ann; Schnare, David; Schwab,
Justin; Bangerter, Layne; Frithsen, Jeff; Nickerson, William; McDavit, Michael W.; Stokely,
Peter; Frazer, Brian; Dravis, Samantha; Keating, Jim; ian.p.osullivan@usace.army.mil;
jennifer.a.moyer(@usace.army.mil; Greenwalt, Sarah; David.F.Dale@usace.army.mil

Cc: McGartland, Al; FertikEdgerton, Rachel; Borum, Denis; Orvin, Chris; Eisenberg, Mindy;
Pollins, Mark; Kupchan, Simma; Cherry, Andrew; Lousberg, Macara; Theis, Joseph; Bahk,
Benjamin; Lamont, Douglas W SES (US); Evalenko, Sandy; Schmauder, Craig R SES (US);
Barger, Cindy S CIV USARMY HQDA ASA CW (US)

Subject: Clean Water Rule Call in! Non-responsive Conference Code/Ex.6 |

When: Wednesday, March 15,2017 10:00 AM-10:45 AM (UTC-05:00) Eastern Time (US &
Canada).
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Where: 3233 WJCE
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Draft Schedule for Discussion: Revised "Waters of the US" Proposed Regulation to OMB (Draft 3/7/17)

Rule Drafting

Brief Administrator; receive direction on policy and process

Coordination with Army Corps on options selection, timeline
First draft proposed rule text

First draft proposal preamble text

Update for agencies' leadership regarding early analytical work

Circulate draft proposed rule and preamble text for agencies' management review and discussion

Revise draft proposal package reflecting management input

Final coordination with Army Corps on revised proposal rule package

Revise final draft proposed rule package reflecting coordination with Army Corps

Submit revised draft proposed rule package to OMB for interagency review

Required Analyses and Coordination

Economic Analysis (including data collection and cost-benefit analysis)

Federalism consultation (excluding typical written comment period)

Tribal consultation (excluding typical written comment period)

Regulatory Flexibility Act (assumes certify no SISNOSE and informal input only)

Unfunded Mandates Reform Act

Environmental Justice

Completed before pre-publication: NEPA, ESA, contractor for comment management

Key Assumptions:

-- Access to political decisionmakers.

-- OMB agreement on rule package contents and timing.

- Army Corps will provide data and manpower necessary for economic analysis.
- Rulemaking timeframe not affected by litigation on CWR.

Options Selection,
no Final Agency Review).

Additional consultation possible after proposal.

DELIBERATIVE PROCESS; CONFIDENTIAL

- Senior leadership direction to abbreviate or forego certain internal EPA rulemaking processes (no HQ-Regional workgroup, no

-- Consultation with states, tribes, the EJ community, and small businesses will be compressed and succinct (No SBRFA panel required).

-- No additional scientific analysis is required beyond that already developed for prior rulemakings, including no SAB review.
-- NEPA and ESA considerations and conclusions completed after OMB review and before proposal publication.
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Draft Schedule for Discussion: Revised "Waters of the US" Proposed Regulation to OMB (Draft 3/7/17)

DELIBERATIVE PROCESS; CONFIDENTIAL
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Draft — Internal; Deliberative; Confidential

Purpose: Discuss potential options and receive guidance on rulemaking direction and timing for
submitting to OMB for interagency review a draft proposed “waters of the US” rule consistent with the
President’s E.O.

Critical-path timing conditions/assumptions to achieve quick process:

e EPA/Army senior leadership policy decisions on rule content and process immediately.

e Proposed rule of this significance normally takes 9 months to initiate OMB review; abbreviating
or foregoing standard internal rulemaking processes, analyses, and other administrative
requirements can shorten that timeframe:

o Abbreviated consultation with states, tribes, the EJ community, and small entities;

o Up-front agreement from OMB as to approach to economic analysis, rule package
content, timing, and interagency review process;

o No new scientific analysis would be conducted.

e Delay preliminary conclusions regarding any required NEPA or ESA analysis/consultation until
after proposal.

e Regular access to decision-makers.

Overview of potential policy options and implications®

As policy decisions will be needed very soon, we have outlined three overall policy options for
deliberation where jurisdiction can be scaled. Note that one option can be selected as the proposed
option and comment can be sought on the others, in order to preserve flexibility for the Administrator
and the ASA (or surrogate) in the rulemaking process.

Deliberative Process Privilege/Ex. 5
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Draft — Internal; Deliberative; Confidential

Deliberative Process Privilege/Ex. 5
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Draft — Internal; Deliberative; Confidential

Deliberative Process Privilege/Ex. 5
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Draft — Internal; Deliberative; Confidential

Deliberative Process Privilege/Ex.
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Draft — Internal; Deliberative; Confidential

Deliberative Process Privilege/Ex. §
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Deliberative Process Privilege/Ex. 5

ED_001612_00008744-00001



Deliberative Process Privilege/Ex. 5
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To: Jackson, Ryan[jackson.ryan@epa.gov]; Dravis, Samantha[dravis.samantha@epa.gov]

Cc: Kaplan, Robert[kaplan.robert@epa.gov]; Richardson, RobinH[Richardson.RobinH@epa.gov];
Bangerter, Layne[bangerter.layne@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]
From: Schnare, David

Sent: Mon 3/13/2017 3:54:49 PM
Subject: Ferroalloy NESHAP and Eramet Marietta (Ohio)

On January 18" 2017, EPA formally denied reconsideration of several key aspects of the final
Ferroalloy NESHAP, the effect of which would have been to force closure of U.S. ferroalloy
facilities, including the Eramet Marietta facility in Ohio, and the loss of 90 jobs at the Eramet
site. Ohio Attorney General Mike DeWine wrote the agency on February 22", 2017, asking for
“prompt attention” to this problem.

In response, | contacted Region 5 Acting Regional Administrator Bob Kaplan and asked him to
use appropriate alternative dispute resolution techniques to address the issue in a manner that
would allow the plant to come into compliance without loss of market share or jobs. Working
with Eramet and the State, they quickly developed a compliance strategy that would leave the
company whole and devolve compliance authority to the State of Ohio. Half of the emissions
reduction equipment is already in place and the firm has until June 2017 to install the rest, with
the option to seek more time if needed, regardless of the number of years it will take. Ohio has
unfettered discretion to negotiate any necessary new deadline and intends to provide as much
time as possible.

This morning I received a call from Congressman Bill Johnson’s office asking about the issue.
(David Rardine | Personal Phone/Ex. 6 | T informed him of the successful resolution of this matter and
he thanked us for our rapid resolution and the relief to Eramet.

This rule may be a good candidate for reconsideration and removal from out books (in a 2 for 1
swap for some other rule), especially in light of the July 10, 2015 letter from four Senators and
four Congressmen seeking reconsideration of the rule. (Senators Capito, Manchin, Portman,
Brown, and Congressmen McKinley, Johnson, Jenkins and Mooney.)

David W. Schnare
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Assistant Deputy Administrator

US. EPA
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To: Richardson, RobinH[Richardson.RobinH@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Schnare, David[schnare.david@epa.gov]; Jackson,
Ryan[jackson.ryan@epa.gov]

From: Benton, Donald

Sent: Sat 2/18/2017 8:00:16 PM

Subject: FW: Senate Letter to Administrator Pruitt

2017.02.17 - Pruitt EPA Letter on RVP.pdf

Another copy of the same letter, different office

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: Mogler, Devin (Ernst) [mailto:Devin_Mogler@ernst.senate.gov |
Sent: Friday, February 17, 2017 2:29 PM

To: Benton, Donald <benton.donald@epa.gov>; Jackson, Ryan (Inhofe)
<Ryan_Jackson@inhofe.senate.gov>

Subject: Senate Letter to Administrator Pruitt

Ryan and Donald,

Congratulations to Mr. Pruitt on his confirmation today. Can you please see that this
letter gets into the right hands?

Thank you,
Devin Mogler

Legislative Assistant
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Senator Joni Ernst
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To: Schnare, David[schnare.david@epa.gov]; Jackson, Ryan[jackson.ryan@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Richardson, RobinH[Richardson.RobinH@epa.gov]; Hale,
Michelle[hale.michelle@epa.gov]

From: Benton, Donald

Sent: Sat 2/18/2017 7:52:43 PM

Subject: FW: Senate Letter to Administrator Pruitt

2017.02.17 - Pruitt EPA Letter on RVP.pdf

A congressional congrats and request.

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: Mogler, Devin (Ernst) [mailto:Devin_Mogler@ernst.senate.gov |
Sent: Friday, February 17, 2017 2:57 PM

To: Benton, Donald <benton.donald@epa.gov>; Jackson, Ryan (Inhofe)
<Ryan_Jackson@inhofe.senate.gov>

Subject: RE: Senate Letter to Administrator Pruitt

Apologize for the inverted image on the prior email. Thank you in advance for seeing
this gets to Mr. Pruitt.

Devin Mogler | Legislative Assistant

U.S. Senator Joni Ernst | 111 Russell
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From: Mogler, Devin (Ernst)

Sent: Friday, February 17, 2017 2:29 PM

To: 'Benton.Donald@epa.gov' <Benton.Donald@epa.gov>; Jackson, Ryan (Inhofe)
<Ryan_Jackson(@inhofe.senate.gov>

Subject: Senate Letter to Administrator Pruitt

Ryan and Donald,

Congratulations to Mr. Pruitt on his confirmation today. Can you please see that this
letter gets into the right hands?

Thank you,
Devin Mogler
Legislative Assistant

Senator Joni Ernst

ED_001612_00009148-00002



WASHINGTON, DC 20510

February 17,2017

The Honorable E. Scott Pruitt
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, D.C. 20460

Dear Mr, Pruitt:

We write today to express our willingness to work with you and the Environmental Protection
Agency (EPA) to grow our country’s economy and support American jobs. Thank you for all of
the answers you provided to us and our colleagues over the course of your confirmation process
in the Senate. We are anxious to support you in your efforts to remove harmful and unnecessary
regulations that serve as barriers to economic growth and effective environmental protection.

One such barrier we would like to highlight is a nonsensical regulation that makes it more
difficult to sell gasoline with ethanol content above ten percent during the summer months. The
Clean Air Act (CAA) limits the volatility of gasoline, as measured by Reid Vapor Pressure
(RVP), to nine pounds per square inch (psi) from June 1 — September 15. In 1989, the EPA
adopted an interim 1-psi RVP “waiver” for gasoline blends containing ten percent ethanol (E10),
and this waiver was later codified through amendments to the Clean Air Act in 1990.

Despite repeated requests, the EPA has refused to grant this same 1-psi waiver to gasoline blends
that contain more than ten percent ethanol, such as E15. As a result, sales of E15 in most of the
country are severely restricted between June 1 and September 15 — the peak summer driving
season. Retailers are forced to find specially tailored low-RVP gasoline blendstock to make E15
in the summertime, or avoid selling the fuel altogether. Neither of these options are practical or
economical for most retailers and their customers.

Ironically, the volatility of E15 and other higher blends is actually lower than that of E10,
meaning there is a slight evaporative emissions benefit associated with replacing a gallon of E10
with a gallon of E15. Unfortunately, without the waiver being extended, this archaic policy
prevents E15 from enjoying the same treatment year round, discouraging retailers from installing
infrastructure to distribute these fuel alternatives, and ultimately increasing costs for consumers.

ED_001612_00009149-00001



We ask that you extend the 1-psi RVP waiver to E15 and higher blends, to eliminate this
needless obstacle to consumer choice. We look forward to workmg w1ﬂ1 you to find a permanent
solution to this issue.

Sincerely,

Toni K. Ernst Charles E. Grassley
United States Senator United States Senator

Roy Blunt Phit Roberts
United States Senator United States Senator

tgmted Slates Senator
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To: Schnare, David[schnare.david@epa.gov]; Jackson, Ryan[jackson.ryan@epa.gov]

Cc: Michelle Hale Personal Phone/Ex. 6 i Bangerter, Layne[bangerter.layne@epa.gov]
From: Benton, Donald

Sent: Sat 2/18/2017 7:42:42 PM

Subject: FW: Memo for Administrator Pruitt re: EPA Actions

Request for meeting with Dairy Federation concerning Region 10 behavior.

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: Dan Wood [mailto:dan@wastatedairy.com]

Sent: Friday, February 17, 2017 4:28 PM

To: Benton, Donald <benton.donald@epa.gov>

Cc: Dan Wood <dan@wastatedairy.com>

Subject: FW: Memo for Administrator Pruitt re: EPA Actions

Congratulations on the Senate confirmation of the appointment of Scott Pruitt as EPA
Administrator.

I am re-sending the email summarizing the issues we discussed that should be in front of the
Administrator.

We have cause to be in Washington, D.C. next week and would be glad to bring an affected
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dairy farmer, the researcher who compiled the timeline from the FOIA records on the illegal
“What’s Upstream” campaign, and someone who sits on the Groundwater Management Area in

the Yakima Valley.

These are all timely issues that merit attention and resolution, and present an opportunity for the
EPA and new Administration to demonstrate a balanced commitment to both environmental

concerns and a positive business climate.

We can have people on a plane with a couple days’ notice; the group is ready to come to speak

with you and the Administrator.

Thanks,

Dan Wood

Executive Director
Washington State Dairy Federation
PO Box 1768 Elma, WA 98541

Dan@wastatedairy.com

Personal Phone/Ex. 6

It’s OK to call any time — early, late, weekends are OK. Really.

From: Dan Wood

Sent: Tuesday, February 14, 2017 9:39 AM

To: Benton.Donald@EPA .gov

Cc: Dan Wood <dan@wastatedairy.com>

Subject: Memo for Administrator Pruitt re: EPA Actions

Scott Pruitt, Administrator
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Environmental Protection Agency

Via email to Benton.Donald@EFPA.qgov

C: Don Benton,
Senior White House Advisor

Via email to Benton.Donald@ EEA.gov

February 13, 2017

Dear Administrator Pruitt:

There are several areas of accountability and questionable agency actions that merit
your immediate attention as EPA Administrator. Some actions have already gained the
attention of Congressional investigators, and been subjects of complaints to the Office
of Inspector General and the Washington State Public Disclosure Commission.

We request an appointment to present documentation of each of the following matters

and to request specific actions by the EPA.

1. Ensure the investigation of the “What’s Upstream” campaign is completed.

In 2015 the Government Accountability Office determined that EPA officials in
Washington, D.C. had broken federal law by using social media to promote the Waters

of the US Rule.
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Subsequently, the Region 10 Administrator allowed more than $600,000 of public
money to be spent on an overtly political campaign filled with false statements aimed at
passing laws harmful to farmers. These illegal campaign expenditures were allowed,
despite staff objections and actions subordinate staff had taken to halt the illegal
campaign. The Regional Administrator further communicated false information to
Congress about this campaign and EPA’s role in it.

Public documents and extensive reporting by The Capital Press (a Northwest
agricultural newspaper) raise questions about the degree to which then-Administrator
Gina McCarthy had been aware and possibly directed the activities. Documents show
the illegal campaign had been halted, then re-authorized after a visit from Administrator
McCarthy.

To ensure that officials are held accountable, the Office of Inspector General needs to
complete the investigation of the “What’s Upstream” campaign and EPA funding of it, as
was requested by Congressional leaders. Enforcement action must wait until the Office
of Inspector General completes the investigation, and we are asking that you help
ensure this investigation is done thoroughly, promptly and fairly and that the results are
made public.

The EPA has not completely responded to FOIA records requests in this matter. Full
disclosure of requested public records is paramount to accountability, as is cooperation
with Congressional investigators and the Office of Inspector General.

Representative Dan Newhouse and Senator Pat Roberts are key Congressional
contacts in this matter.

Resources:

1. We would be glad to bring to Washington, D.C. the executive director of Save Family
Farming, who has filed the FOIA request and compiled the timeline and key actions in
this matter.

2. We can provide reports and timelines from the investigative report by The
Capital Press.
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3. We can provide a summary of the filings and status of investigation by the
Washington State Public Disclosure Commission

2. Review the science and behavior of EPA Region 10 staff with regard to the
September 2012 Report EPA-910-R-12-003.

This report was roundly criticized by credentialed PhDs and professionals from research
universities, NRCS, and state and local conservation agencies. Initially, EPA Region 10
posted those comments on their Web site. Subsequently, EPA Region 10 has removed
the critical content from the Web site, making it no longer available for public view.

This extensively-criticized report led to an Administrative Order on Consent after EPA
said the subject dairies could take EPA to the Ninth Circuit Court of Appeals if they
wanted to challenge the report. The report was subsequently used as “evidence” in a
federal lawsuit that resulted in an unprecedented ruling that held that fertilizing a field
with natural livestock manure equates to an illegal dumping of hazardous waste under
the Resource Conservation and Recovery Act (RCRA).

After the farm agreed to the Administrative Order on Consent, complied with the
provisions of the order, and invested millions of dollars into technology and
conservation, EPA refused to issue a statement as to the good works and compliance of
the farm.

Participants and eye-witnesses to the conversations with the Region 10 Administrator
can attest to the threats and discussions of involving the Ninth Circuit Court.

Unless there has been an illegal permanent destruction of public records, the scientific
criticism of EPA-910-R-12-003 should be archived at EPA Region 10. That information
should be restored to public viewing on the Web site.

Resources:
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1.  We would be glad to have one of the subject farmers come to Washington, D.C. to
visit with you regarding the impact of these Region 10 actions. The multi-generational
farm is struggling to survive because of the costs of the order and subsequent lawsuit.

2. Archives should provide the critical reviews of report EPA-910-R-12-003; if the
critical evaluations are not found in EPA Region 10 archives, we can go back to original
sources to re-located those evaluations.

3. Carefully review the best available science on the important issue of nitrates in
drinking water, its health effects, and historic causes in the Yakima Valley.

The Lower Yakima Valley has had high groundwater nitrates for more than 100 years,
predating much of the dairy farming in the area.

Despite that documented history, EPA Region 10 has focused on dairies, assuming
their responsibility for this historic problem. The actions of the EPA have fanned public
criticism, nuisance complaints and lawsuits against dairies.

Nitrates in groundwater is the driving issue in the litigation and enforcement action
against farmers. Yet, the EPA refuses to recognize that nitrates above the EPA
standard have been present in drinking water in virtually all farming areas since water
testing began.

Prior to 2008, the EPA, following the data, focused on on-site septic systems as a
primary source of water contamination. Since then, the focus has shifted inappropriately
to agriculture. Use of best science to evaluate actual causes should be used to prioritize
efforts rather than following the lead of environmental activists seeking new targets for
fundraising.
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Area dairy farmers, along with other agriculture, local government, state and federal
agencies, and others are participating in a Groundwater Management Area to
research and address sources of groundwater nitrates.

EPA should work more cooperatively and with an objective approach to the
Groundwater Management Area.

Resources:

1. We would be glad to bring to Washington, D.C. an agricultural representative to
the Groundwater Management Area. He can discuss the history and current projects,
as well as where EPA can engage more cooperatively.

2. We would be glad to provide recent reviews and focus of the Groundwater
Management Area

We look forward to a face-to-face discussion with you and to be a resource to help with
understanding and positive changes in these matters involving the EPA.

Dan Wood

Executive Director
Washington State Dairy Federation

PO Box 1768 Elma, WA 98541

Dan(@wastatedairy.com

Personal Phone/Ex. 6

It’s OK to call any time — early, late, weekends are OK. Really.
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To: Minoli, Kevin[Minoli.Kevin@epa.gov]; Richardson, RobinH[Richardson.RobinH@epa.gov];
Bangerter, Layne[bangerter.layne@epa.gov]; Schnare, David[schnare.david@epa.gov]

From: Benton, Donald

Sent: Sat 2/18/2017 7:33:32 PM

Subject: FW: Senate Financial Assurance Letter

02172017 Letter to EFPA on CERCLA 108(B) Extension (Pruitt).pdf

Congressional request for extension on Hard Rock Mining

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: Harrell, Jeremy (Heller) [mailto:Jeremy Harrell@heller.senate.gov]
Sent: Friday, February 17, 2017 5:19 PM

To: Benton, Donald <benton.donald@epa.gov>

Subject: Senate Financial Assurance Letter

Mr. Benton,

Congratulations on Administrator Pruitt's confirmation today. We are looking forward to
working with him at the EPA.

[ wanted to provide an electronic copy of a Senate letter led by Senator Heller, encouraging the
Administrator to provide an extension to the comment period for the financial assurance rule on
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hard rock mining. The Senator and Administrator Pruitt talked about this issue in depth when
they sat down in carly January.

Let me know if you have any questions. Have a great weekend.

Jeremy B. Harrell

Senior Legislative Assistant/Nevada Policy Advisor
U.S. Senator Dean Heller (NV)

324 Hart Senate Office Building

Washington, DC 20510

Phone: (202) 224-6244

Fax: (202) 228-6753

Email: jeremy_harrell@heller.senate.gov
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States Denate

WASHINGTON, DC 20510

February 17, 2017

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
William Jefferson Clinton Building
1200 Pennsylvania Avenue, N, W,
Mail Code: 1101A

Washington, DC 20460

Dear Administrator Pruitt:

We write to request a 120-day extension of the 60-day public review and comment period currently
established by the U.S. Environmental Protection Agency (EPA) for its proposed rule, “Financial
Responsibility Requirements Under CERCLA § 108(b) for Classes of Facilities in the Hardrock Mining
Industry,” which was published in the Federal Register on Jan. 11, 2017 (82 FR 3388). This additional
time will provide state agencies, local governments, and other affected stakeholders an opportunity to
thoroughly examine the contents of this proposal and provide the agency constructive comments.

This proposed rule is a far reaching proposal that will have significant impacts on the mining industry as
well as other natural resources industry sectors including chemical manufacturing, oil and gas, and electric
utilities. The EPA’s Regulatory Impact Analysis estimates that the “financial responsibility amount for
the regulated industry is $7.1 billion.” According to its own data, the proposed rule will require hardrock
mining companies to incur up to $171 million per year in new financial assurance costs, while only saving
the government $15.5 million per year. It is our understanding that the affected industries’ estimates put
the cost of this new federal program even higher. In short, cost of compliance will discourage domestic
mineral production and lead to significant job losses in the hard rock mining sector.

The current 60-day comment period, which ends on March 13, 2017, is woefully inadequate to review,
evaluate, and prepare meaningful public comments on this complex rulemaking. When the proposed rule
was first printed in the Federal Register, it spanned 124 pages and was dwarfed by technical supporting
documents and relevant materials that the EPA has cross-referenced as part of the index to the docket. As
of the date of this letter, there are now more than 2,300 supporting documents exceeding 323,969 pages,
more than half of which were added after the original publication. To make matters worse, key tools that
are intended to help affected stakeholders determine the impact of the proposed rule and estimate financial
responsibility obligations were not made publicly available by the agency until just recently.

It is important to note that the agency only established a 60-day public comment period for this proposal,

a limited window typically afforded to noncontroversial proposals on revisions to existing programs. This
proposal is classified as a Tier 1 rule, reserved for the most important and complex rules, and establishes
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an entirely new federal regulatory program. Given these facts, it is clear an extension of the public review

and comment period is necessary.

Thank you for your prompt consideration of this request. Please do not hesitate to contact our offices if

we can be of further assistance.

Dean Heller
UJ.S. Senator

Orrin Hatch
U.S. Senator

(/Jﬂ"”mwﬁ“’ .

" James M. Inhofe
.S. Senator

“ Li%a Murkowski

U.S. Senator

Mike €rapo
U.S. Senator

Dan Sullivan
U.S. Senator

<

Marco Rubio
UJ.8. Senator
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; Michael S. Lee
U.S. Senator 11.S. Senator

Daines

~

Cory Gardnﬁ
U.S. Senator

cc: Mr. Donald Benton, White House Liaison, U.S. Environmental Protection Agency
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From: Anderson, Denise

Location: Alm Conference Room
Importance: High

Subject: Canceled: Meeting Re: Pebble Mine
Start Date/Time: Wed 3/8/2017 10:00:00 PM
End Date/Time: Wed 3/8/2017 10:45:00 PM
Pebble Briefing Reg 030117.docx

POC: Ann Campbell, 202-566-1370
SCt: Denise Anderson

Non-responsive Conference Code/Ex.6

EPA Staff (Required): David Schnare (OA), Justin Schwab (OA), Layne Bangerter (OA);
Mike Flynn (OA), Mike Shapiro (OW), John Goodin (OW); Kevin Minoli (OGC); Steven
Neugeboren (OGC); Michelle Pirzadeh (R10); David Allnut (R10); Allyn Stern (R10)
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To: Dravis, Samantha[dravis.samantha@epa.gov]; Bangerter, Layne[bangerter.layne@epa.gov];
Benton, Donald[benton.donald@epa.gov]; Schnare, David[schnare.david@epa.gov]; Richardson,
RobinH[Richardson.RobinH@epa.gov]

Cc: Connors, Sandra[Connors.Sandra@epa.gov]; Campbell, Ann[Campbell. Ann@epa.gov]; Best-
Wong, Benita[Best-Wong.Benita@epa.gov]

From: Shapiro, Mike

Sent: Wed 3/15/2017 2:42:18 AM

Subject: FW: ACTION:: DW Needs Survey Assessment Report to Congress

Needs Survey report 1-11.docx

All,

As reported in OW's weekly, OMB is requesting confirmation from the current Administration to
continue and complete review of the 2015 Drinking Water Infrastructure Needs Survey and
Assessment: Sixth Report to Congress. (Attached). Section 1452(h) of the Safe Drinking Water
Act requires the EPA to conduct a needs survey and assessment and to provide a report to
Congress on the results every four years. The purpose of the assessment is to estimate the 20-
year capital investment needs for those public water systems eligible to receive Drinking Water
State Revolving Fund assistance. Section 1452(a)(1)(D)(ii) of the SDWA requires the EPA to
use the latest needs assessment results to allocate DWSRF monies to the states.

The 2015 Assessment provides a 20-year estimated total national drinking water infrastructure
investment need of $468.4 billion, a finding that is 10 percent more than the 2011 Assessment,
adjusted to 2015 dollars. This increase may be accounted for by water systems gaining more
competence with the inventory-based needs determinations and more complete inventories of
their infrastructure assets, particularly their transmission and distribution pipes. The survey
response rate was 99.7 percent (2,592 responses from 2,600 systems surveyed), the highest
response rate in the history of the Needs Assessment, providing a high degree of confidence in
the statistical precision of the Assessment’s findings.

The results of the Assessment will be the basis for the DWSRF allotment to the states and
territories as well as being a factor in the allotment of the DWSREF set asides to U.S. territories
and water systems serving American Indian and Alaska Native Villages. For this reason, it is
critical that OMB conclude review of the Report quickly and that it get transmitted to Congress
as soon as possible, well in advance of the CR expiration.

Thanks for your attention to this. Let me know if you have any questions.

Mike
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Michael Shapiro

Acting Assistant Administrator, Office of Water
US EPA, 4101M

1200 Pennsylvania Ave., NW

Washington, DC 20460

202-564-5700

From: Campbell, Ann

Sent: Tuesday, March 14, 2017 11:08 AM

To: Shapiro, Mike <Shapiro.Mike@epa.gov>

Cc: Best-Wong, Benita <Best-Wong.Benita@epa.gov>

Subject: ACTION:: DW Needs Survey Assessment Report to Congress

Mike, below is a note to send to Samantha (OP), Layne & Robin (OCIR), Don & David (OA) on

the Needs Survey.
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To: Ericksen, Douglericksen.doug@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Konkus,
John[konkus.john@epa.gov]; Benton, Donald[benton.donald@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Munoz, Charlesmunoz.charles@epa.gov]; Schnare,
David[schnare.david@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov]; Schwab,
Justin[schwab.justin@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]

From: Kreutzer, David

Sent: Fri 2/17/2017 6:24:13 PM

Subject: Pruitt confirmed

Sent from my iPhone
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To: Schnare, David[schnare.david@epa.gov]
From: Bangerter, Layne

Sent: Fri 3/10/2017 2:11:51 PM

Subject: Change

Had a conflict arise and will not be able to attend. Can you get with me and John Konkus whenever you
get to the office? | want to pull the plug on this National League of cities event or they're going to crucify
our boss.

Sent from my iPhone
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To: Schnare, David[schnare.david@epa.gov]

Cc: Konkus, John[konkus.jchn@epa.gov]

From: Bangerter, Layne

Sent: Mon 3/13/2017 4:14:40 PM

Subject: FW: Ferroalloy NESHAP and Eramet Marietta (Ohio)

Proud of you David; 90 jobs! This has Media all over it so adding John Konkus.

From: Schnare, David

Sent: Monday, March 13,2017 11:55 AM

To: Jackson, Ryan <jackson.ryan@epa.gov>; Dravis, Samantha <dravis.samantha@epa.gov>
Cc: Kaplan, Robert <kaplan.robert@epa.gov>; Richardson, RobinH
<Richardson.RobinH@epa.gov>; Bangerter, Layne <bangerter.layne@epa.gov>; Dunham,
Sarah <Dunham.Sarah@epa.gov>

Subject: Ferroalloy NESHAP and Eramet Marietta (Ohio)

On January 18" 2017, EPA formally denied reconsideration of several key aspects of the final
Ferroalloy NESHAP, the effect of which would have been to force closure of U.S. ferroalloy
facilities, including the Eramet Marietta facility in Ohio, and the loss of 90 jobs at the Eramet
site. Ohio Attorney General Mike DeWine wrote the agency on February 22", 2017, asking for
“prompt attention” to this problem.

In response, I contacted Region 5 Acting Regional Administrator Bob Kaplan and asked him to
use appropriate alternative dispute resolution techniques to address the issue in a manner that
would allow the plant to come into compliance without loss of market share or jobs. Working
with Eramet and the State, they quickly developed a compliance strategy that would leave the
company whole and devolve compliance authority to the State of Ohio. Half of the emissions
reduction equipment is already in place and the firm has until June 2017 to install the rest, with
the option to seek more time if needed, regardless of the number of years it will take. Ohio has
unfettered discretion to negotiate any necessary new deadline and intends to provide as much
time as possible.

This morning I received a call from Congressman Bill Johnson’s office asking about the issue.
(David Rardine 2-02-225-5705). I informed him of the successful resolution of this matter and
he thanked us for our rapid resolution and the relief to Eramet.
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This rule may be a good candidate for reconsideration and removal from out books (in a 2 for 1
swap for some other rule), especially in light of the July 10, 2015 letter from four Senators and
four Congressmen seeking reconsideration of the rule. (Senators Capito, Manchin, Portman,
Brown, and Congressmen McKinley, Johnson, Jenkins and Mooney.)

David W. Schnare
Assistant Deputy Administrator

US. EPA
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To: Schnare, David[schnare.david@epa.gov]
From: Bangerter, Layne

Sent: Wed 3/15/2017 11:13:14 PM

Subject: Call me sometime | personal Phone/Ex. 6 |

Sent from my iPhone
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From: Schnare, David

Location: 3412 WJC-N

Importance: Normal

Subject:  Pruitt Day 1

Start Date/Time: Wed 2/8/2017 7:30:00 PM
End Date/Time: Wed 2/8/2017 8:00:00 PM
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From: Dravis, Samantha

Location: 3513A

Importance: Normal

Subject: EPA Gathering Location for the 2:00 p.m. Reg Review Call
Start Date/Time: Fri 3/3/2017 7:00:00 PM

End Date/Time: Fri 3/3/2017 8:00:00 PM

Hi

Can we have another meeting entry next to the existing 2:00 tomorrow on her calendar? It would
just have the EPA invites (below) so they know to all gather in Samantha’s office to make the
call over to OMB. Thanks

Topic: EPA Gathering Location for the 2:00 p.m. Reg Review Call
Date: 3/3

Location: 3513A

Duration: 2:00-3:00

Required: Benton, Donald <benton.donald@epa.gov>; Schnare, David
<schnare.david@epa.gov>
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From: Schnare, David

Location: 3412 WJC-N

Importance: Normal

Subject:  Pruitt Day 1

Start Date/Time: Mon 2/6/2017 3:00:00 PM
End Date/Time: Mon 2/6/2017 4:00:00 PM
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To: Reeder, John[Reeder.John@epa.gov]; Schnare, David[schnare.david@epa.gov]
Cc: Flynn, Mike[Flynn.Mike@epa.gov]; Allen, Reginald[Allen.Reginald@epa.gov]
Sent: Wed 2/15/2017 2:57:52 PM

Subject: RE: Pruitt oath

It is my understanding that the only oath Scott takes is the one administered by the VPOTUS. All he will
need here is badging and ethics briefing, correct?

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator
202.564.4711

From: Reeder, John

Sent: Monday, February 13, 2017 9:35 PM

To: Schnare, David <schnare.david@epa.gov>

Cc: Benton, Donald <benton.donald@epa.gov>; Flynn, Mike <Flynn.Mike@epa.gov>; Allen, Reginald
<Allen.Reginald@epa.gov>

Subject: Re: Pruitt oath

And maybe the 1.D., set up email. Wid be nice to clear that off.

Sent from my iPhone

> On Feb 13, 2017, at 8:18 PM, Schnare, David <schnare.david@epa.gov> wrote:
>

> Will be at 2 pm Friday. Jackson will talk to Pruitt tonight to see if he wants to do anything on Friday. |
suggested we do PSD and an informal discussion of the major issues list. We then do day one on
Tuesday.

>

> dschnare

>
> Sent from my iPhone
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To:

From:
Sent:

john.k.mashburni EOP/Ex. 6 : Benton,
Donald[benton.donald@epa.gov]

Schnare, David

Mon 3/6/2017 5:49:29 PM

Subject: EPA Action Plan report

The following have been accomplished:

Issue directive complying with EO (or granting petition) to re-open

i Jan20  hne WOTUS Rule 33
14 Jan 20 Directive: Suspend Clinical Research Program 3-3
25 Jan 27 [ssue Administrative Stay of WOTUS rule and guidance 3-3
29 Jan 27 Re-open review of CAFE standards and announce FR Notice
drafted and
intention to grant petition to revoke California waiver awaiting
authority to file.

The Administrator has never been briefed on the Transition Team’s Action Plan. He has no

_knowledge on the Change initiatives.

: Deliberative Process Privilege/Ex. § E

Deliberative Process Privilege/Ex. 5
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To: Minoli, Kevin[Minoli.Kevin@epa.gov]; Schnare, David[schnare.david@epa.gov]

Cc: Jackson, Ryan[jackson.ryan@epa.gov]

From: Benton, Donald

Sent: Wed 2/22/2017 7:17:06 PM

Subject: FW: Request for Agency Agreement to Mediation/Settlement Discussions in City of Taunton v.
EPA (1st Cir. 16-2280)

Taunton Est Group Hir to Pruitt 2-9-17.pdf

Fyi-legal request

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: John Hall [mailto:jhall@hall-associates.com]|

Sent: Wednesday, February 22,2017 11:38 AM

To: Pruitt, Scott <Pruitt.Scott@epa.gov>; Benton, Donald <benton.donald@epa.gov>; Schnare,
David <schnare.david@epa.gov>

Cc: Buckley, Sarah (ENRD) <Sarah.Buckley@usdoj.gov>; Kaplan, David (ENRD)
<David.Kaplan@usdoj.gov>; thoye@taunton-ma.gov; Daniel de Abreu <ddeabreu@taunton-
ma.gov>

Subject: Request for Agency Agreement to Mediation/Settlement Discussions in City of
Taunton v. EPA (1st Cir. 16-2280)

Importance: High

Dear Administrator Pruitt:
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Congratulations on your confirmation as the new Trump Administration head of EPA. Your
arrival could not have come at a more opportune time for the City of Taunton, Massachusetts.

The City of Taunton is requesting that their permit challenge pending before the 1% Circuit be put
in abeyance, to allow settlement discussion of the issues with your staff to occur. As noted in the
attached correspondence from the Taunton Estuary Municipal Coalition, EPA’s permitting action
grossly conflicted with the accepted, peer reviewed scientific methods for evaluating nutrient
effects and failed to follow the “rule of law”. In particular, the extreme nitrogen reduction
mandate and other limits imposed on this economically depressed city were a result of an
environmental agenda to regulate more restrictively, regardless of the facts.

We are confident that a frank discussion of the events that transpired and a fair review of the
science and regulatory requirements applicable to such cases, would result in an agreement that
this permit action needs to be withdrawn and reconsidered. If your Office would inform the
Justice Department and the City that the Agency is agreeable to putting the matter in abeyance,
pending settlement discussions(e.g., alternative dispute resolution), the appropriate motion could
be filed with the 1% Circuit. Such action would allow the City’s limited resources to be directed
at a productive resolution of the matter.

The City of Taunton looks forward to your Office’s response. Thank you for your consideration
of this request.

John

John C. Hall

Hall & Associates

1620 I Street, NW, Suite 701
Washington, DC 20006
Phone: 202-463-1166

Fax: 202-463-4207
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E-Mail: jhall@hall-associates.com

The information contained in this e-mail is confidential and intended only for use by the individual or entity named. If the reader of
this message is not the intended recipient, or the employee or agent responsible to deliver to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please immediately notify us by replying to this e-mail and destroying the original e-mail and any
attachments thereto.
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Taunton Estuary Municipal Coalition

February 9, 2017

Vig Email and Firsy Class US Mail

Scott Pruitt

Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

RE: Request for Peer Review of EPA Begion 1’s Unprecedented Use of the
Sentinel Method to Impose Strinvent Nitroren Limitations

Dear Administrator Pruitt:

On behalf of the major cities discharging to the Taunton Estuary (Taunton and Fall River)
and New Bedford, I am submitting this letter requesting your intervention and review of a series
of unprecedented and scientifically indefensible regulatory decisions made by EPA Region 1 an
atterapt to impose extremely stringent nitrogen limitations on our facilities. These NPDES permit
actions represent quintessential examples of decision making based on EPA policy rather than
sound science and environmental need. If left in place, these new mandates will impose well
over $100 million in new wastewater and stormwater compliance costs for our cities. Given the
new administration’s desire f0 eliminate wasteful regulation, we are hoping to obtain your
assistance in staying further permit appesal proceedings and objectively reviewing the seientific
concerns we had raised previously, which were all disregarded by the prior administeation. The
following provides some brief background on the matter.

In 2015, EPA finalized a permit imposing “state of the art” nitrogen limitations on
Tauntan’s wastewater treatment facility after a protracted dispute regarding the need for such
hmitations. EPA 1ssued a similar permit for Brockton in Januvary, 2017, and intends similar
mandates for New Bedford and Fall River, but due to ongoing appeals has not finalized those
actions. EPA Region [ imposed the stringent nutrient limitations even though:

1. The Taunton Estuary is not identified as nutrient impaired,
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2. Three nationally recognized experts (including Dr. Steven Chapra, Tufts
Jniversity of international renown) stated that EPA’s novel calculation procedure
(known as the “Sentinel Method™) was not scientifically defensible and would
clearly give an erroneous result;

3, System data, collected by Dr. Brian Howes in 2004-2006, confirmed that the
stringent nitrogen limitations would not materially improve dissolved oxygen
levels (the stated concern of EPA’s nutrient reduction mandate), and;

4. EPA’s analysis ignored all of the other system improvements occurring since
2004 that EPA itself had mandated to imaprove water quality in the system
(including the closure of major power plants, reduction of combined sewer
overflows and nutrient discharges by major Rhode Island facilities).

Individually, each of these errors should have warranted a remand of the permit, Even EPA
Headquarters had confirmed, under FOIA, that the Region’s novel procedure for claiming
stringent nutrient limits were vequired was never peer reviewed or determined by anyone to be
seientifically defensible. (Attachment 1) Nonetheless, EPA Headquarters refused a request from
the Center for Regulatory Reasonableness to peer review the new method (in derogation of the
federal Peer Review Handbook). (Attachment 2) EPA’s Environmental Appeal Board (EAB)
rejected all technical arguments and actively prevented consideration of the reports from
independent experts confirming the Region’s approach was technically baseless (See,
Attachment 3, Letter of Dr. Brian Howes, Dartmouth- SMAST, who confirmed EPA was
misapplying his data in reaching its conclusions). Left with little other choice, the City of
Taunton appealed the EABR’s decision to the First Circuit Court of Appeal (see City of Taunton v.
EP4, (1st Cir. 16-2280)) and filed a permit modification request with EPA Region 1 to properly
consider the information the EAB refused to assess in supporting EPA’s permit action. Those
actions are presently pending.

Reguested Action

The cities believe that all permitiimg and appeal actions should be stayed, pending a complete
scientific review of the Region’s actions. An independent peer review of EPA’s untested
“Sentinel Method” should occur, as required by the federal Peer Review Policy, given the
enormous local resources at stake. It is our belief that ne group of credible scientists would
possibly find this approach to be “scientifically defensible” which is why the prior administration
refused to allow such review. In any event, should such review determine the Region’s actions
are, in fact, scientifically defensible and accurately reflect the impact of nitrogen on the DO
regime of the Taunton Estuary, we would be willing to live with that result, knowing our monies
will be well spent.
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Thank you {or your consideration of this request.

Sincerely,

-

'ihomas C. Hoye Jr -
Mayor
Enclosures

cc. David Schnare, USEPA.
Don Benton, USEPA
Mayor Correia, Fall River
Mayor Mitchell, New Bedford
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To: Minoli, Kevin[Minoli.Kevin@epa.gov]; Schnare, David[schnare.david@epa.gov]

From: Benton, Donald

Sent: Tue 2/14/2017 3:50:54 PM

Subject: FW: Request for EPA Agreement to Alternative Dispute Resolution - City of Taunton v. EPA
Taunton Est Group ltr to Pruitt 2-9-17 .pdf

Att 1 - EPA FOIA Reply on Sentinel Method - 12-24-2014.pdf

Att 2 - EPA Response to CCR Letter RE Renewed Request for SAB Review - Response dated - 1-22-
16.pdf

Att 3 - Howes Letter on Taunton River 5-1-15.pdf

Att 1a contd EPA-HQ-2015-000462 - Sentinel Method Follow-up Reply (1-6-2015).pdf

Don

Senator Don Benton

Senior White House Advisor

Office of the Administrator

202.564.4711

From: John Hall [mailto:jhall@hall-associates.com]

Sent: Monday, February 13, 2017 1:43 PM

To: Benton, Donald <benton.donald@epa.gov>; Schnare, David <schnare.david@epa.gov>;
'scott.pruitt@oag.ok.gov'

Cc: Personal EmailiEx. 6 Michelie Connell };| Personal Email/Ex. 6 Samantha Dravis : Buckley, Sarah (ENRD)
<Sarah.Buckley@usdoj.gov>; Mayor Jon Mitchell <jon.mitchell@newbedford-ma.gov>;
thoye@taunton-ma.gov; Mayor@fallriverma.org

Subject: RE: Request for EPA Agreement to Alternative Dispute Resolution - City of Taunton
v. EPA

Importance: High

Dear Administrator Pruitt:
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Attached please find a letter from the Taunton Estuary Municipal Coalition requesting
that the Agency reconsider, under the alternative dispute resolution process and
independent peer review, the need for the stringent “state of the art” nitrogen limitations
that EPA Region | has imposed on the City of Taunton (and is planning to further
impose on other nearby communities). (Attachments). In October 2016, the City of
Taunton was forced to file a Circuit Court appeal regarding the stringent nitrogen
limitations, as well as other limitations that the City contends were beyond EPA’s
statutory authority (e.g., flow limits). That permit appeal action is presently pending
before the 15t Circuit Court of Appeals. As explained in the attached letter from the
Municipal Coalition, EPA’s action ignored the finding of three nationally recognized
experts who all uniformly concluded that the agency’s “technical” approach (sentinel
method) used to create the stringent nitrogen limitations was fundamentally flawed and
would not result in meaningful ecological improvement in the Taunton Estuary. EPA
Headquarters also refused to conduct a “peer review” of the Region’s unproven sentinel
method (Attachment 2) , even after acknowledging, under FOIA, that it possessed no
records showing that the new methodology used to set the limits was scientifically
defensible (Attachment 1 and 1a) and the lead researcher for the Taunton Estuary
informed the Region that his data were being misapplied in deriving the stringent limits.
(Attachment 3).

The City of Taunton and the Municipal Coalition believe this is precisely the type of
arbitrary regulatory action that the Trump Administration has committed to address to
avoid wasting local resources. Regarding the ongoing litigation, in December 2016,
EPA informed the 1% Circuit Mediation official - Hon. Patrick J. King (ret.), that EPA
would not participate in any form of alternative dispute resolution. It would be greatly
appreciated if you would inform the City whether the new Administration would
reconsider that position. If so, appropriate filings with the 1%t Circuit could occur to place
the case in abeyance, pending such dispute resolution discussions.

The Municipal Coalition (and Center for Regulatory Reasonableness) would also look
forward to participating in an independent peer review that could evaluate the
reasonableness of using Region I's unproven methodology in future permit actions. If
such an independent peer review confirms that the Region’s novel approach, as
applied, is scientifically defensible, the communities would support further nutrient
reduction expenditures, knowing that those resources are well spent.

Thank you for your consideration of these requests.

John C. Hall
Hall & Associates

1620 I Street, NW, Suite 701
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Washington, DC 20006
Phone: 202-463-1166
Fax: 202-463-4207

E-Mail: jhall@hall-associates.com

The information contained in this e-mail is confidential and intended only for use by the individual or entity named. If the reader of
this message is not the intended recipient, or the employee or agent responsible to deliver to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please immediately notify us by replying to this e-mail and destroying the original e-mail and any
attachments thereto.
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5’“ URITED STATES EMVIRDMMENTAL PROTECTION AGENCY
2 WASHINGTON, D.C. 20480
%

U et December 24, 2014

Alexander JLE, English

Hall & Associales

16201 50, NW CFFICE OF
Washington, DC 20006-4033 AR

RE: Freedom of Information Act Request EPA-HQ-2015-000462
Dear Mr. Enghish:
This letier responds to vour October 14, 2014, request under the Freedom of Information Act

(FOIAY for documents pertaining to use of the “sentinel site method” in EPA Region 1. As
explained below, the Agency does not have records that are responsive 1o your request.

I “The public notice in the federal register regarding the agency’s intended use of the
Sentinel Site Method for the purposes of selecting nutrient critevia and/or meeting
dissolved oxygen criferia in estuarine waters.”

Records in support of individual permitting decigions {e.g., the draft NPDES permit and
fact sheets for the Taunton, Massachusetts wastewater treatment facility}, are not
published in the Federal Register; thus, there are no records responsive to this request.

2. “Any Science Advisory Board review of this method (a5 applied by EPA Region I}
Sfinding it scientifically defensible.”

The Science Advisory Board (SAB) has not reviewed the permit administrative records
for NPDES permits developed for tacilities discharging to the Taunton River Estuary;
thus, there are no records responsive {6 this request.

3. “Any docnmentation confirming thai EPA has previously peer-reviewed the “sentinel
approach™ as proposed for use fn Region 1.7

There are no records responsive to this request.

4. Any correspendence sent from EPA HQ to the agency’s Regional offices stating that
the “sentinel approach™ was scientifically defensible and an acceptable means for
generating numeric nuivient criteria and/or estublishing numeric nutrient Hmits under
48 CFR 122.44(d).

There are ne records responsive to this request.

Sincerely,
/ 4
;o
LA o

S

i Fros Regynisd 8

HeopclpdRocyolably ¢ Printad wil
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URITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, DG, 20480

January 6, 2015

Alexander J.E. English

Hall & Asscciates

1620181, NW

Washington, DC 20006-4033

RE: Freedom of Information Act Request EPA-HQ-2015-000462
Dear My, English:

This letter responds to the clarification you sent by email on January 5, 2014, in reply to our
December 23, 2014, response to the above-named Freedom of Information Act (FOIA) request.
Your FOIA request sought documents pertaining to use of the “sentinel site method” in EPA
Region 1. You clarified that items 1 and 2 in that request were intended to address the “sentine!”
method itselt, rather than any individual permitting decisions.

Our response to your clarified request on items 1 and 2 is as follows:

I “The public notice in the federal register regarding the agency’s intended use of the
Sentinel Site Method for the purposes of selecting nutrient criteria and/or meeting
dissolved oxygen criterin in estuarine waters,”

There are rno records that are responsive to your request.

2. “Any Science Advisory Board review of this method (as applied by EPA Region 1)
finding it scientifically defensible.”

There are no records that are responsive to your request.

The cost of providing this information is $24.25. An itemized invoice covering the charges for
processing your request 1s enclosed. Please forward vour check or money order, made payable
to the U. 8. Environmental Protection Agency. within 30 days of the date of this response. Your
check should refer to the FOIA Tracking number above and should be accompanied by the top
portion of the enclosed Bill for Collection. Your prompt payment of the amount indicated will
be appreciated. 1n a continued effort to streamline the FOIA process, EPA is now offering you
the option of paying your FOIA bill on-line. There is no requirement for you to use the on-line
system to pay your bill, but if you choose to do so please go to www. pay.gov and follow the
simple instructions. Please be sure to have your FOIA tracking number available so that the
payment can be applied to the correct charge.

ey
o, Prooses i

Hevyoledifesyoiatie & Printed wik ine Frog Recyided Pager
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2

You may appeal this no records response to the National Freedom of Information Officer, 11.8.
EPA, FOIA and Privacy Branch, 1200 Pennsylvania Avenue, NW. (2822T), Washington, DC
20460 (U5, Postal Service Only), FAX: (202) 566-2147, E-mail: hq.folai@epa.gov. Only items
mailed through the United States Postal Service may be delivered to 1200 Pennsylvania Avenue,
NW. If you are submitting your appeal via hand delivery, courier service or overnight delivery,
you must address your correspondence to 1301 Constitution Avenue, N.'W., Room 64161,
Washington, DC 20004. Your appeal must be made in writing, and it must be submitted no later
than 30 calendar days from the date of this letter. The Agency will not consider appeals received
after the 30 calendar day limit. The appeal letter should include the FOIA tracking number listed
above. For quickest possible handling, the appeal letter and its envelope should be marked
“Freedom of Information Act Appeal.”

%incerel ; : A
‘ f j/y( o

ya
‘Qf w(f’” Lo’/ i‘“ g CMMW

Deborah (. Nagle, Dlrec:'mr
Water Permits Davision
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URITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, B0, 20460
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Christopher L. Rissetio, General Coungel OFFICE OF
Center for Regulatory Reasonableness WATER
1620 1 Street, NJW., Suite 701

Washingion, DC 20006

RE: Renewed request for SAB Review
Uear Mr. Rissetio:

I am writing 1n response o your December 1, 20135, letter {o Environmental Protection Agency
(EPAY Administrator Gina MeCarthy and Science Advisory Board (SAB) Director Christopher
Zarba, requesting peer review of EPA Region 1's method of deriving water quality-based
effluent Himitations in the Massachusetts Taunton River watershed.

In response to your similar request in an October 2, 2014, letter, we responded on January 16,
2015, informing you that we had decided against seeking peer review. Your December 2015
correspondence attached a letter from Dr. Brian Howes, g professor at the School for Marine
Science and Technology at the University of Massachusetts/Dartmouth, that commented on
Region 1's use of a particular “sentinel station” to develop nutrient targets for the Taunton River
watershed. We do not see any information in Dr. Howes’s letter that causes us to veconsider our
response to your 2014 letter. We do not consider Region 1's permit-specific technical approach
to constitute a new scientific methodology, nor is peer review of such approaches “required by
tederal law and guidance.” Accordingly, we do not infend to seek peer review of the technical
approach Region 1 used to develop permit limits in the Taunton River watershed.

We continue to support Region 17s use of the hest available information to interpret the stafe’s
narrative water quality eriteria for nutrients and apply 1t to develop appropriate numeric efffuent
Hmitations. The information contained in the permit fact sheet provides ample documentation
that the regulatory “reasonable potential” test in 40 CFR 122.44{(d)(1){1) has been met (i.6.,
permit limits must be developed to control any pollutant that is or may be discharged at a level
“which will cause, have the reasonable potential 1o cause, or contribute 10 an excursion above
any waler quality standard, including State narralive critenia for water quality”™), Having
determined that reasonable potential existed, the Region used an appropriate technical approach,
documented in the administrative record, to develop mumeric targets for the discharging
faciithes.

Additionally, the Taunton permit is currently under appeal to the Environmental Appeals Board
(EAB). That forum, under the provisions of 40 CER {24.19, is the appropriate place to resolve

irdarnet Address (URL) & hitpYwww.epa.gov
Recyoipt/Recyelable @ Frinted with Vegelaties Ol Based Inks on 100% Pastcansumer, Pracess Chigrine Free Revyeled Paper
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your gquestions about the technical and administrative basis for the challenged Taunton River
watershed permits.

Sincerely,
AT
i /[f .,f“f 4
i A
E o e
£ © '1/?‘{:_,%:’:/{ i /""/f':f-./f d
3 Sl
By »v"'<., {:....»j

4 s
Joel Bﬁﬁwais; J
Deputy-Assiétant Administrator

oo Christopher Zarba, SAB
Curt Spalding, EPA Region 1
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School for Muorine Sclence and Technology
706 South Rodney French Blvd., New Bedford, MA 02744

Office 508-993-8193 Fax 508-599-8197

May 1, 2015

VIA E-MAIL

Mr. Joe Federico

Beta Engineering Inc.

6 Blackstone Valley Place
Suite 101

Lincoln, RI 02865

RE: Use of Sentinel Site Approach Based on Massachusetts Estuary Project Data for Setting
Nutrient Objectives for the Taunton Estuary

Dear Mr. Federico:

| understand that the City of Taunton and other communities tributary to Mount Hope Bay are
interested in undertaking a detailed analysis of existing studies and system requirements with the
objective of creating a scientifically defensible approach to setting nutrient reduction requirements for
the Taunton Estuary and eventually, Mount Hope Bay (MHB). That action is to be applauded and is, in
my opinion, long overdue. This letter responds to your recent inquiries regarding the sentinel site
approach used by EPA in setting nutrient objectives for the Taunton Estuary based on data that |
collected in 2004-2006 for that system that was to support a future Massachusetts Estuary Project
(MEP) nitrogen threshold assessment.

The purpose of that data collection was to allow the MEP process to be initiated, to allow water
quality model verification and to allow for an empirical evaluation of how nutrients are currently
impacting various areas of the Mount Hope Bay-Taunton River system. However, as is clear from our
report, additional studies and detailed consideration of the system hydrodynamics and the major factors
affecting differing algal/DO responses and key habitats (eelgrass, benthic animals) are necessary before
one could make these determinations and select a defensible “sentinel station” to represent the
nutrient management target for the system. That has yet to occur.

Regarding the selection of MHB16 as the “sentinel station” for the Taunton River estuarine
reaches, the existing data and studies for the system would not support its use as a valid sentinel site,
particularly as relates to the MEP program:. First, the site does not appear to have any obvious relevance
for predicting nutrient effects in the Taunton Estuary as it is far removed; has a large intervening basin
(Mt. Hope Bay) with multiple inputs and differing structure, and is subject to far different stressors and
physical constraints. Second, MHB16 was confirmed by other researchers to exhibit very different
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hydrodynamic characteristics from the rest of the system, including Mount Hope Bay itself (See attached
figures {Kincaid, 2006); see, also hydrodynamic analyses (Zhao, Chen & Cowles, 2006; Chen, Zhao,
Cowles & Rothschild, 2008)). Also, this site in the Sakonnet River is not the dominant discharge channel
from Mt. Hope Bay adding an additional confounding element. Consequently, the nutrient response at
this site would not be representative of the expected response within the Taunton River estuarine
reaches.

Thus, while, in my opinion, a sentinel station approach is valid for management of nutrient
impacts, there are multiple factors that need to be taken into account before implementing this
approach and selecting the location. Mount Hope Bay is a complex system with its own major inputs of
which the Taunton River is but one (a big one certainly) as well exchanges with Narragansett Bay.
Stratification is a major factor that broadly affects DO conditions throughout this system and that needs
to be evaluated more thoroughly to understand the DO regime.

| hope that you may find these comments helpful. We look forward to helping Taunton,
Brockton and other affected communities to resolve these complex issues. Let me know if | may be of
any further assistance.

Sincerely,

P
o'}?
J

“’f?g e MMMW -

Brian L. Howes, Ph.D.
Professor, SMAST-UMass Dartmouth
Technical Director Massachusetts Estuaries Project

Attachment
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Taunton Estuary Municipal Coalition

February 9, 2017

Vig Email and Firsy Class US Mail

Scott Pruitt

Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

RE: Request for Peer Review of EPA Begion 1’s Unprecedented Use of the
Sentinel Method to Impose Strinvent Nitroren Limitations

Dear Administrator Pruitt:

On behalf of the major cities discharging to the Taunton Estuary (Taunton and Fall River)
and New Bedford, I am submitting this letter requesting your intervention and review of a series
of unprecedented and scientifically indefensible regulatory decisions made by EPA Region 1 an
atterapt to impose extremely stringent nitrogen limitations on our facilities. These NPDES permit
actions represent quintessential examples of decision making based on EPA policy rather than
sound science and environmental need. If left in place, these new mandates will impose well
over $100 million in new wastewater and stormwater compliance costs for our cities. Given the
new administration’s desire f0 eliminate wasteful regulation, we are hoping to obtain your
assistance in staying further permit appesal proceedings and objectively reviewing the seientific
concerns we had raised previously, which were all disregarded by the prior administeation. The
following provides some brief background on the matter.

In 2015, EPA finalized a permit imposing “state of the art” nitrogen limitations on
Tauntan’s wastewater treatment facility after a protracted dispute regarding the need for such
hmitations. EPA 1ssued a similar permit for Brockton in Januvary, 2017, and intends similar
mandates for New Bedford and Fall River, but due to ongoing appeals has not finalized those
actions. EPA Region [ imposed the stringent nutrient limitations even though:

1. The Taunton Estuary is not identified as nutrient impaired,
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2. Three nationally recognized experts (including Dr. Steven Chapra, Tufts
Jniversity of international renown) stated that EPA’s novel calculation procedure
(known as the “Sentinel Method™) was not scientifically defensible and would
clearly give an erroneous result;

3, System data, collected by Dr. Brian Howes in 2004-2006, confirmed that the
stringent nitrogen limitations would not materially improve dissolved oxygen
levels (the stated concern of EPA’s nutrient reduction mandate), and;

4. EPA’s analysis ignored all of the other system improvements occurring since
2004 that EPA itself had mandated to imaprove water quality in the system
(including the closure of major power plants, reduction of combined sewer
overflows and nutrient discharges by major Rhode Island facilities).

Individually, each of these errors should have warranted a remand of the permit, Even EPA
Headquarters had confirmed, under FOIA, that the Region’s novel procedure for claiming
stringent nutrient limits were vequired was never peer reviewed or determined by anyone to be
seientifically defensible. (Attachment 1) Nonetheless, EPA Headquarters refused a request from
the Center for Regulatory Reasonableness to peer review the new method (in derogation of the
federal Peer Review Handbook). (Attachment 2) EPA’s Environmental Appeal Board (EAB)
rejected all technical arguments and actively prevented consideration of the reports from
independent experts confirming the Region’s approach was technically baseless (See,
Attachment 3, Letter of Dr. Brian Howes, Dartmouth- SMAST, who confirmed EPA was
misapplying his data in reaching its conclusions). Left with little other choice, the City of
Taunton appealed the EABR’s decision to the First Circuit Court of Appeal (see City of Taunton v.
EP4, (1st Cir. 16-2280)) and filed a permit modification request with EPA Region 1 to properly
consider the information the EAB refused to assess in supporting EPA’s permit action. Those
actions are presently pending.

Reguested Action

The cities believe that all permitiimg and appeal actions should be stayed, pending a complete
scientific review of the Region’s actions. An independent peer review of EPA’s untested
“Sentinel Method” should occur, as required by the federal Peer Review Policy, given the
enormous local resources at stake. It is our belief that ne group of credible scientists would
possibly find this approach to be “scientifically defensible” which is why the prior administration
refused to allow such review. In any event, should such review determine the Region’s actions
are, in fact, scientifically defensible and accurately reflect the impact of nitrogen on the DO
regime of the Taunton Estuary, we would be willing to live with that result, knowing our monies
will be well spent.
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Thank you {or your consideration of this request.

Sincerely,

-

'ihomas C. Hoye Jr -
Mayor
Enclosures

cc. David Schnare, USEPA.
Don Benton, USEPA
Mayor Correia, Fall River
Mayor Mitchell, New Bedford
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To: schnare.david@epa.com[schnare.david@epa.com];
ericksen.doug@epa.gov.[ericksen.doug@epa.gov.]; Munoz, Charles[munoz.charles@epa.gov];
john@epa.gov[john@epa.gov];, Ex. 6/Konkus Email

From: Benton, Donald '
Sent: Fri 2/10/2017 5:11:23 PM
Subject:  Pruitt confirmation

Please inform cabinet affairs that the confirmation vote looks like it will happen Thursday afternoon or
evening next week. The cloture vote will occur Tuesday or Wednesday and unless Democrats waive
rules, procedurally the soonest confirmation can occur is Thursday afternoon.

VPOTUS is out of town Friday so it may involve the President. Ask cabinet affairs to inform us as to their
plan.

We need talking points on all 7 potential EO issues ready for Scott on Monday morning so we have a
short reprieve on being due tomorrow.

Please inform water,security,etc we will not being doing our advance to the bay on Monday, likely
Wednesday for his official trip there on the following Tuesday.

Any questions please call. Please be sure to close the loop with Loren Smith at DOT on Cafe and get our
draft to Andrew Bromberg. Call with any questions.
Thanks,Don

Sent from my iPad
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To: Jackson, Ryan[jackson.ryan@epa.gov]; Schnare, David[schnare.david@epa.gov]
From: Benton, Donald

Sent: Fri 2/24/2017 3:52:10 PM

Subject: FW: Letter from OH AG to Administrator Pruitt re Erament and ferroalioy NESHAP

2220644 1.pdf

Fyi, job loss claim by Eramet Industries.

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: Theresa Pugh [mailto:theresapughconsulting@gmail.com]

Sent: Wednesday, February 22, 2017 2:37 PM

To: Schnare, David <schnare.david@epa.gov>; Kreutzer, David <kreutzer.david@epa.gov>;
Sugiyama, George <sugiyama.george@epa.gov>; Benton, Donald <benton.donald@epa.gov>
Cc: john.willoughby@erametgroup.com; Nick Pyle <nick@dcpyle.com>; Laure Guillot
<laure.guillot@erametgroup.com>

Subject: Letter from OH AG to Administrator Pruitt re Erament and ferroalloy NESHAP

Dear Mrrs. Benton, Schnare, Sugiyama and Kreutzer:

Today I received this letter from Ohio Attorney General Mike DeWine to Administrator Pruitt. Eramet asked that 1
convey it to you.

On behalf of Eramet, we thank you for your consideration of the complexities associated with compliance with this
NESHARP -- primarily due to the flawed camera (with false positives) that would drive up compliance costs. It is
expected that the use of this flawed camera would be the largest driver for layoffs.

Please see AG DeWine's attached letter.

The NESHAP compliance date requires communication to employees if layoffs are eminent. Thus Eramet hopes to
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have a meeting with appropriate EPA staff at your earliest possibility. Eramet respects that you have many other
issues to evaluate. But for a company with less than 200 employees, a layoff of up to 90 in Ohio is severe. Eramet
hopes for a review of the regulation. It is not completely clear if the rule was intended to be covered by the Priebus
memo given when it was issued. Even if covered by the delay, that delay date buys little time before layoff notices

would have to be given under contract terms in March.

Please see attachment. My telephone number is 703-507-6843.

Thank you for your consideration.

Theresa Pugh

Thank you,
Theresa

Theresa Pugh Consulting, LLC
-a woman-owned small business
703-507-6843 Office

2313 North Tracy Street
Alexandria, Virginia 22311
www.theresapughconsulting.com

Sent from mobile device - please excuse autotext error or typo
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Administration

Office 614-466-4320

] ; » | 3 Fax 614-466-5087

= QHIO ATTORNEY GENERAL * s 30 E. Broad Street, 17™ Floor

Columbus, OH 43215
www.OhioAttorneyGeneral.gov

February 22, 2017

Scott Pruitt

Administrator

Environmental Protection Agency
Office of the Administrator

Mail Code: 1101A

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

RE: National Emission Standards for Hazardous Air Pollutants: Ferroalloys Production
80 Fed. Reg. 37,366 (June 30, 2015) and 82 Fed. Reg. 5401 (Jan. 18, 2017)

Dear Administrator Pruitt:

As the chief law officer for the State of Ohio, I ask you to employ all available measures to
ensure that a U.S. EPA rulemaking does not cri pple our country’s ferroalloys industry. Eramet
Marietta, Inc., located in Marietta, Ohio and Felman Production, LLC, located in Letart, West
Virginia, are the only two remaining producers of manganese ferroalloys for the steel industry in
the United St ates. These companies face intense competition from foreign producers, and the
National Emission Standards for Hazardous Air Pollutants for Ferroalloys Production only
compound these concerns. 80 Fed. Reg. 37,366 (June 30, 2015) and 82 Fed. Reg. 5401 (Ja n. 18,
2017) (on reconsideration). There is no doubt that protecting the public health from hazardous
air pollution is critical, but a proper balance should be struck to prevent job losses, let alone the
risk of closure to local businesses. Eramet will n eed to reduce its production and staff by half to
comply with the overburdening rulemaking. We ask for your assistance to avoid these losses.

The Ohio company, Eramet, predicts it will eliminate 90 jobs due to this rulemaking. The
Company, however, is ¢ ommitted to reconstructing the largest unit of its operation for the sake
of environmental compliance. By taking this measure to comply, the Company will save half of
its staff and production. Unfortunately, Eramet does not have the resources to update t he
remaining operational units, so it predicts that the rulemaking will eliminate nearly 90 jobs and
the other half of its production. Eramet may never fully recover. The effect of such a loss will
extend beyond Eramet and the ferroalloys industry as tha  t industry supports major U.S. steel
companies including U.S. Steel, AK Steel, TimkenSteel, and ArcelorMittal. American steel is
vital to our national security, and many of these companies have ties to Ohio and our local
economy. Without Eramet’s supply, these steel companies will encounter unpredictable costs
and their own production risks. Simply put, the harms introduced by this rulemaking are severe
and far-reaching.
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Eramet and Felman expressed their concerns with the rulemaking at various stages of the public
comment process. In 2015, the Agency through its Acting Administrator responded to a letter
from Senators Capito, Manchin, Portman, and Brown, and Representatives McKinley, Johnson,
Jenkins, and Mooney. In its response, U.S. EPA declined to designate the rulemaking as a
“major rule” for purposes of the Congressional Review Act. At that time, the companies also
raised concerns with the two -year deadline to achieve full compliance as it was not sufficient
time to make the necessary improvemen ts to their operations. The former administration, in the
same written response, pledged to consider an extension but never approved one.

Eramet even challenged the 2015 final rule in the D.C. Circuit Court of Appeals. Eramet
Marietta, Inc. v. EPA, Case No. 15-1296. That appeal is currently stayed after Eramet petitioned
U.S. EPA to reconsider the 2015 rule, and the former administration agreed to reevaluate a few
provisions. Upon reconsideration, U.S. EPA withdrew its demand that Felman install a new
monitoring system, but the final reconsideration rule, published January 18, 2017, imposes all of
the other onerous requirements. Significantly, the former administration finalized this
rulemaking less than two full days before the official change in the administration. Now that the
reconsideration is final, the stay for Eramet’s challenge before the D.C. Circuit may be lifted by
the parties.

The companies were not the only stakeholders to participate in the public comment process. In
2014, the State of Ohio through its environmental protection agency addressed the rulemaking’s
projected capital costs, $25 million for Eramet and $12.4 million for Felman. The comment
letter alerted the former administration to the true risk of plant closure at the hands of this
burdensome regulation and foreign competition.

Again in 2016 for the reconsideration of the rulemaking, Ohio EPA exposed the unnecessary
expenses associated with quarterly emissions testing and digital -camera monitoring. The
monitoring demands, in particular, are troubling because U.S. EPA replaced its tried  -and-true
method with a more expensive and unproven method. It is unusual and problematic for U.S.
EPA to impose any requirement without proper scrutiny. The new method’s uncertainties cast
doubt as to whether the companies will ultimately achieve environmental compliance, which in
turn, discourages the investments necessary to upgrade all of the operational units. To date, there
is only one supplier of the digital  -camera-monitoring technol ogy, which invites an array of
concerns from pricing to quality control. Ohio EPA warned that these requirements may
increase operating costs in the highly competitive ferroalloys market without any benefits to the
environment or the public health.

The former administration sidestepped these comments and proceeded with a rulemaking that
jeopardizes not only the survival of Ohio and West Virginia companies but an American industry
and potentially our national security in the ability to make steel in the ~ United States from U.S.
manufacturers. We should not accept the conclusion that protecting the public health on the one
hand and ferroalloy jobs on the other are mutually exclusive. I ask you to take necessary action
to prevent this loss.
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We appreciate your consideration and prompt attention to this critical matter, and look forward
to working with you.

Very respectfully yours,

Jeowim,

Mike DeWine
Ohio Attorney General
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From: Benton, Donald

Location: WJC-N 3412

Importance: Normal

Subject: Trump Administration Team
Categories: EZ Record - Shared

Start Date/Time: Tue 2/28/2017 9:00:00 PM
End Date/Time: Tue 2/28/2017 10:00:00 PM
Untitled

Since we are all being integrated into the agency in our respective roles, there is
no need to continue our group meetings. Each of you will be meeting with your
respective department and office heads in your own meetings. As Presidential
Appointees, Charles and | will continue to be available to you individually if you
need my assistance in any matter.

| cannot say enough about the fantastic job you have all done here over the last 6
weeks. | will remember it as one of the best team experiences | have had in my
life. | know that you will move forward and continue to do your part to Make
America Great Again and to make President Trump and Administrator Pruitt
wildly successful in their roles.

Thank you for Everything,

Don
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To: Benton, Donald[benton.donald@epa.gov]; Schnare, David[schnare.david@epa.gov]; Greaves,
Holly[greaves.holly@epa.gov]; Sugiyama, George[sugiyama.george@epa.gov]; Bangerter,
Layne[bangerter.layne@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]; Davis,
Patrick[davis.patrick@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]; Ericksen,
Douglericksen.doug@epa.gov]; Konkus, John[konkus.john@epa.gov]; Munoz,
Charles[munoz.charles@epa.gov]; Jackson, Ryan[jackson.ryan@epa.gov]; Dravis,
Samantha[dravis.samantha@epa.gov]

From: Benton, Donald

Sent: Thur 3/2/2017 2:14:45 PM

Subject: Trump Administration Team

ED_001612_00020085-00001



To: DaVId Schnarei David Schnare Personal Email/Ex. 6 ;
From: Ericksen, Doug '
Sent: Thur 3/16/2017 2:06:40 PM

Subject: Ericksen

David,

I saw your letter of resignation today.

What an amazing loss it is for the administration and for the effort to get things done here. You
were the person with the knowledge and expertise that we need to actually get the job done.

If you are going to try to crack open the bank vault, it is good to have someone who actually
knows something about bank vaults.

I do not know how you will be able to be replaced.

I enjoyed working with you.

I wish you all of the best. Please look me up when you are out around the Lynden area. My
personal contact information is listed below.

Doug Ericksen

Personal Phone/Ex. 6

Personal Email/Ex. 6

¢ Personal Address/Ex. 6 :
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' Personal Address/Ex. 6 |
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To: Schnare, David[schnare.david@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Sugiyama,
George[sugiyama.george@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]; Munoz,
Charles[munoz.charles@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]

From: Ericksen, Doug

Sent: Wed 3/15/2017 5:28:44 PM

Subject: Benton letter

I have the Benton letter in my office in 3312. Stop to sign and I will also try to track you guys
down.

Ericksen
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To: Schnare, David[schnare.david@epa.gov]
From: Ericksen, Doug

Sent: Mon 3/13/2017 1:27:24 PM

Subject: Ericksen

David,

I 'am in the building today. You have a few minutes to catch up on a few items?

Ericksen
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To: Schnare, David[schnare.david@epa.gov]
From: Ericksen, Doug

Sent: Tue 3/14/2017 3:54:43 PM

Subject: RE: Non-EPA response team

CNBC interview.

ericksen

From: Schnare, David

Sent: Tuesday, March 14, 2017 11:54 AM

To: Ericksen, Doug <ericksen.doug@epa.gov>
Cc: Kreutzer, David <kreutzer.david@epa.gov>
Subject: Re: Non-EPA response team

Why ? Pruitt has not taken ownership of the issue as best I can tell. Or do you know something I

don't?

d

Sent from my iPhone

On Mar 14, 2017, at 11:52 AM, Ericksen, Doug <ericksen.doug@epa.gov> wrote:

David and David,

As you time allows I would like to sit down with you to put together a list of scientists and
professionals who can provide balance to the climate change CO2 conversation.

We can discuss more in person.

Doug Ericksen
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To: Schnare, David[schnare.david@epa.gov]
From: Ericksen, Doug

Sent: Tue 3/14/2017 3:54:08 PM

Subject: RE: Letter for Don Benton

True point.

ericksen

From: Schnare, David

Sent: Tuesday, March 14, 2017 11:52 AM

To: Ericksen, Doug <ericksen.doug@epa.gov>
Subject: Re: Letter for Don Benton

Would be nice to show Don and me as the leadership team, since that was the reality.
Nevertheless , I'll sign it.

d
Sent from my iPhone

On Mar 14, 2017, at 11:20 AM, Ericksen, Doug <ericksen.doug(@epa.gov> wrote:

I have put together the following letter for Don Benton to President Trump. | am emailing
to see if the members of the Beach Head team would sign on.

Please get back to me.

Doug

Deliberative Process Privilege/Ex. 5
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Deliberative Process Privilege/Ex. 5
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To: Schnare, David[schnare.david@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]
From: Ericksen, Doug

Sent: Tue 3/14/2017 3:52:24 PM

Subject: Non-EPA response team

David and David,

As you time allows I would like to sit down with you to put together a list of scientists and
professionals who can provide balance to the climate change CO2 conversation.

We can discuss more in person.

Doug Ericksen
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To: Valentine, Julia[Valentine.Julia@epa.gov]

Cc: Pruitt, Scott[Pruitt. Scott@epa.gov]; Munoz, Charles[munoz.charles@epa.gov]; Schnare,
David[schnare.david@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]; Ericksen,
Douglericksen.doug@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Schwab,
Justin[schwab.justin@epa.gov]; Benton, Donald[benton.donald@epa.gov]

From: Whitt Sessoms

Sent: Thur 3/30/2017 3:24:13 PM

Subject: Clean Water Act and Meeting

Adm. Pruitt letter.pdf

Hi Julia,

Great talking with you this week and I sincerely appreciate your offer to connect me with the
right people within the EPA to set up a meeting. As you may have gathered from our brief
phone conversation, | am very excited about President Trumps vision with regards to the EPA
and Administrator Pruitt with his vision and position with the agency. | would like to meet with
the appropriate member(s) of the Presidents transition team that to the best of my ability have
copied on this email. Also, | need to give you a little background on my purpose of the meeting.

First let me disclose to you that | am in the real estate development business in southeast
Virginia and northeast North Carolina. | have developed many tracts of land requiring me to
deal with wetland issues, beach dune issues, and many other facets of government oversight. |
have been active specifically in Virginia Beach Va., Currituck County, N.C., and Dare County,
N.C. In addition, relating to the purpose of my meeting request with the abovementioned EPA
representatives, | would like for you to know | have served on several regulatory boards and
commissions at the pleasure of the Va. Beach City Council and previous Governors of Virginia.
In particular, | served on the:

1. Governor's Regulatory Reform Advisory Board
2. Beaches and Waterways Advisory Commission
3. Board on Conservation and Development of Public Beaches
4. Congressional Fishing Advisory Board
5. Virginia Marine Resources Commission
The abovementioned boards and commissions are responsible for:

1. Regulatory policy, rule and code making

2, Approving and crafting the required public hearing process for potential regulations, statutes
and rules

3. Enacting and administering action for violations of various laws and statutes
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4. Permit granting

5. Working with scientist to assist in crafting proposed legislation and to set standards in
determining the success and failure of the program and initiative

6. Hearing violators of regulations and laws and meting the appropriate penalty

Again, relating to the proposed abovementioned meeting, in my business | have and continue
to deal and interact with the following federal, state, and local regulatory agencies, government
bodies, and authorities:

1.U.S. Environmental Protection Agency

2. Army Corp. of Engineers

3. U.S. Fish and Wildlife Service

4. U.S. State Department

ol

(o))

~

. National Marine Fisheries
. North Carolina Department of Environmental Quality

. Currituck County Planning

8. Dare County Planning

9. North Carolina Department of Transportation

10.

11.

12.

13.

14,

15.

16.

17.

Virginia Department of Transportation

Virginia Department of Environmental Quality

Virginia Institute of Marine Science

Virginia Marine Resources Commission

City of Virginia Beach Planning, Zoning, and Waterfront Operations
County of Mecklenburg Planning and Zoning

Surface Transportation Board

Economic Development Partnership of North Carolina
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18. NCEast Alliance

19. Virginia Beach Economic Development
20. Virginia Port Authority

21. Nature Conservancy

So, as you can seeg, | have a tremendous amount experience dealing with local, state, and
federal environmental, economic development, and other government issues pertaining to land
and water bodies. | have to admit, of all of the agencies, departments, boards and commissions
I have dealt with and/or served on, the one that appears to exert the greatest non sanctioned
overreach enabled by lack of self-governance from within and further perpetuated by executive
orders coupled with a systemic lack of public input from major stakeholders on rule, policy, and
code making is the U.S. Environmental Protection Agency! By major stakeholders | mean
individuals and entities that own significant tracts of land that are severely impacted by new
and existing laws, policies, and codes of the Clean Water Act. The EPA has the wetland
inventory at its fingertips that should be used as a database of those affected property owners
who need to be contacted to give input to new laws and regulations that directly affect the
value of their property. Use me as an example. | own and have owned several large parcels
that have required me to deal with the ACOE/EPA. Also | have had direct business dealings with
Fish and Wildlife to acquire my property with their consulting the EPA and | have not received
any request or notification for public input from the EPA pertaining to a new rule, regulation, or
law in the last twenty years nor has any notification been in a local newspaper or any other
communication that reaches out to stakeholders. Please note my attached letter to
Administrator Pruitt along with the attached summary from my environmental engineer
substantiating certain issues | mention above.

I need to disclose an interaction | had with the ACOE pertaining to a field visit to a property
of mine in Currituck County in North Carolina as it relates to the Clean Water Act and somewhat
showcases my frustration. | had the property under contract that required a letter from the
ACOE that they did not have jurisdiction over the tract. They were from the Wilmington office
and we met on the property several years ago. It was a 40 acre farm that had been cultivated
for the last 150 years and located on US 158 in Currituck County NC. The ACOE representatives
on site initially stated the whole farm was under their jurisdiction because the drainage ditches
drained into a two foot pipe under US 158 which then emptied into Currituck Sound. They
stated that the ditches were "navigable" thus were "waters of the U.S." When | asked how the
two foot wide ditches were navigable under the Clean Water Act, they stated because they
would pass the "canoe test" meaning if you could float a canoe in the water in the ditch, then it
was navigable! Of course after engaging several elected officials representing that area they
talked sense into the ACOE and in the end | did not need a permit to develop the farmed area
and | closed on the property. | also sold several tracts to the Fish and Wildlife and their
employee went through with me the same process with regards to them buying our property to
expand the Currituck National Wildlife Refuge. With all of my interaction with the ACOE
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pertaining to Clean Water Act issues, and all of the above-mentioned boards and commissions |
have served on and dealt with, | have never been notified or seen a notification in an official or
unofficial capacity of an EPA act or proposed code, rule, or any other action.

After exhaustive "schooling" on the Clean Water Act from my own experience and tutoring by
my environmental engineers, | have become very concerned with the over reach and inverse
condemnation that the Act has become and created over time. Looking at the original intent of
the act as being the protection of tidal wetlands, marshes, and bogs, it is now reclassifying
many more types of land as wetlands that were not wetlands in the past based and this gross
expansion is based on no scientific reason. The best example is "Flatwoods or Winter Wet
Woods" defined by the EPA as wet for "extended periods". These woods and forests are
traditional woods or forests with traditional vegetation and leaves covering the earth.
Sometimes after a rain event, puddling occurs in small areas as it does everywhere that is flat.
This commonplace occurrence now creates a "wetland" under the jurisdiction of the EPA/ACOE
that was not a wetland previously. Note the following link....
https://books.google.com/books?id=ZBQNDgAAQBAI&pg=PA422&Ipg=PA4228&dg=winter+wet+woods&source
which is a book titled: Wetland Indicators a Guide to Wetland Formation, Identification,
Delineation, Classification, and Mapping. Page 428 states: "Complex landscapes pockmarked
with small wetlands and small drylands make it practically impossible to separate wetlands
from drylands." This in fact categorizes 90% of the land in southeast Virginia and northeast
North Carolina. This coupled with the recent inclusion of loblolly pine trees as an indicator of
wetlands goes past reasonability. Pines are found all over the entire states of Virginia and North
Carolina.....tidewater, piedmont, and mountainous regions To make it even more frustrating,
Loblolly pines cannot even physically grow in traditional wetland areas. This further deems non
wetland areas as wetlands. . To make this even more interesting, | have an application in at the
Norfolk office of the ACOE for a site visit to a property | own in the middle of Virginia Beach on
the fringe of the Resort Area District. The city wants to buy this tract and it would be for a use
that would generate numerous jobs and be a big help to our resort trade that generates $1.4
billion dollars to the city economy. The city wants a letter from the ACOE stating they do not
have jurisdiction over the parcel which is an elevated wooded forest with a stand of 100 year
old pines that is dry with simply a leaf matting covering the ground. This is how skittish buyers
of any property in the tidewater areas of North Carolina and Virginia have become because of
the unpredictability of the EPA and ACOE.

These overreaching rules, laws, and codes which were changed by re-writing the regulations
and not amending the original Clean Water Act make a significant part of coastal areas
wetlands for no reason at all. So in other words these changes to the Clean Water Act did not
even go back to Congress for a vote. This has devastating long-lasting effects on the local
economies and creates a significant financial hardship and ruin to hard working families who
thought they owned properties as investment that were developable and in many cases were
their retirement savings only to be notified upon their wish to sell that the property that it was
now a wetland and not developable therefor of little value because the mitigation in most cases
cost more than the value of the land.
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With all of this being said, | would appreciate the opportunity if you could assist me in
setting up a meeting with any of the new incoming transition or landing team members
appointed by President Trump that are willing to hear what | have to say that may give them a
more accurate picture of the agency they will be running. Again, it was a pleasure speaking
with you this week and | sincerely appreciate your offer to help me set up a meeting. As |
mentioned, Senator Bill DeSteph would like to attend the meeting and once we have a couple
of dates, there are other state and federal elected officials | would like to invite to the meeting.
Lastly, | have experience dealing with the State Department too, | would be happy to share
some of those stories with Presidents incoming transition team pertaining to that department,
a lot of work to be done there too......talk to you soon!

With Best Regards,

Whitt G. Sessomes, i
Cape Development and Real Estate Co.
524 Winston Salem Ave.

Virginia Beach, Virginia 23451

Cell Personal Phone/Ex. 6

<<, >>
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Cape Development & Real Estate Co.

524 Winston Salem Avenue
Virginia Beach, Virginia 23451
(757) 477-1469
Fax (757) 428-1185

March 4, 2017

Administrator Scott Pruitt

USEPA Headquarters

William Jefferson Clinton South Building
Room 3000

Washington, DC 20004

Dear Administrator Pruitt:

First I would like to congratulate you for being named Administrator of the U.S.
Environmental Protection Agency by President Donald Trump. As a Trump supporter,
Republican, and businessman, | am proud of his choice for this position

Being in business in Virginia and North Carolina we are extremely hard hit by the additional
rules and regulations the Obama administration have arbitrarily implemented pertaining to
criteria used for identifying wetlands. These new and overreaching directives, including ones
implemented by previous administrations, have rendered prime developable land into
undevelopable wetlands or developable at a cost for mitigation that is not economically
feasible. This severely stymies business growth and job creation in the Mid-Atlantic region and
I suspect in all coastal states. The added consternation with these new regulations is that we
have to pay thousands of dollars and wait months if not years for the Army Corp. of Engineers
to tell the property owners that their property is now unusable or usable only after investing an
additional amount of capital for mitigation that is economically unfeasible. Adding salt to the
wound is that the property owners have been paying real estate taxes on the parcels for years
as developable property, which was the case prior to the new rules, executive orders, etc. Many
of these new rules and regulations occurred without proper public notice and without
Congressional approval.

These new directives have moved away from the intent of the Clean Water Act that was
envisioned to protect tidal wetlands, marshes, and bogs. Now the Act covers dry, level,
elevated woodlands. We currently own a parcel of land in Virginia Beach, Va that we want to
develop and the finished product will create substantial jobs and provide a public service.
Walking the parcel you would think it is wooded upland and is not and has no wetland
components. However with the over regulation from the Obama Administration, portions of
this property could possibly be considered wetlands. In other words, this woodland could be in
the same category as tidal marsh! This is truly government condemnation of land through over
regulation. Mr. Keith Miller is my environmental consultant and I asked him to summarize in
more detailed what | am referring to and is attached.
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| would be happy, as would Mr. Miller, to meet with any of your staff and brief them on
these changed standards to the original Clean Water Act that are killing business. Hopefully
once you see the magnitude of this negative government intrusion on property rights and job
creation, you will want to roll back these additional changes to the original Clean Water Act.
Again, it is a government taking of property and an administrative nightmare with regards to
time and expense, not to mentioned lost jobs and business opportunities for the municipalities.
Also, I am sure that if these recent directives are reversed, it would save the taxpayers a
substantial amount of money that is going to the EPA and Army Corp. of Engineers for the
additional staff and expense to oversee and implement these directives.

Again, congratulations on your appointment and | am truly excited you are the new
Administrator of the EPA. Please do not hesitate to have any staff person contact me directly
for a more in depth analysis of this chronic problem. This letter is to congratulate you on your
appointment and to just give you some local insight into how the federal government
bureaucracy is smothering business and property owners in this part of the country.

With Best Regards,

Whitt G. Sessoms, Ili
President

cc: The Honorable Bill DeSteph
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Wetlands Discussion Paper December 10,2016

This is a discussion of the regulatory revisions put into place by the ACOE, EPA
and NRCS that have caused significant negative impacts to the economy and land
development.

Simply stated, by revising the vegetation categories and the ground water
requirements, land that would not meet the test for jurisdictional wetlands ( prior to 2009 )
is now classified as jurisdictional wetlands.

HISTORY

The original Wetlands Delineation Manual was adopted in 1987. In 2009 the ©
Atlantic and Gulf Coast Supplement “ was adopted. By 2011 the Supplement had been fully
implemented. The Supplement combined with additional revisions to the National Wetlands
Plant List resulted in the following changes to the delineation procedures:

1. The original test for establishing sufficient hydrology to meet the ACOE
requirements was that water had to be present within 13 inches ( or less ) of the surface for
a period of 30 consecutive days during the “ growing  season ( January, February and
March ).

This requirement has been revised to state that water has to be present within 13
inches of the surface for 14 consecutive days any time during the year.

The results of this revision is that a property is more likely going to meet the
Hydrology test.

2. The original Hydrophytic vegetation requirements listed 5 categories of
vegetation. Each category carries a numerical value. By adding the total numeric values you
“score “ each data point area thereby allowing that area to be classified as having met the
criteria or not. A score of 20 or more means that the vegetation does not meet the
requirements as hydrophytic.

SCORE

1 Obligate Wetlands - vegetation that will only grow in very wet conditions

2 Facultative wetlands - vegetation that will grow in moderately wet
conditions

3 Facultative - vegetation that will grow in slightly wet conditions

4 Facultative uplands - vegetation that will grow in moderately dry conditions
5 Uplands - vegetation that will only grow in well drained uplands areas
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Changes that were made to the National Wetlands Plant List (originally 2009,
revised 2014 ) moved a number of Vegetative species from the Facultative Uplands category
into the Facultative category thereby reducing their score by one point. This resulted in the
vegetative analysis of an area becoming more likely to meet the Hydrophytic Vegetation
test.

The area has hydrophytic vegetation when more than 50% of considered Species are
classified as obligate wetlands or facultative wetlands.

SUMMARY

In accordance with the Supplemental Wetlands Delineation Manual a property
must meet three requirements to be classified as a jurisdictional wetland. One, the soils
must be classified as hydric with a chroma ( color ) of 2 or less. Two, the property must
have ground water (Hydrology ) present within 13 inches of the surface for a minimum of
14 days during any calendar year. Three, Hydrophytic vegetation ( Wetlands plants ) must
be present as the dominant species.

Note: Hydric soils are caused by the soils being inundated with ground water for a
sufficient time to cause a permanent color change. This occurs as a result of lack of oxygen
in the soils ( anerobic ).

Farmed Wetlands

Starting around 2014 the ACOE began looking at existing farm fields for evidence
that surface water is standing for a significant amount of time thereby allowing the ACOE
to take jurisdiction over those areas as “ wetlands . The determination is made by
comparing field indicators, aerial photographs and satellite infra red images.

Should the owner decide to develop the property they will be required to have a
mitigation plan approved ( a lengthy and expensive process ) and purchase wetlands bank
credits prior to development. The mitigation plan preparation and approval can be as long
as two years and cost anywhere from several thousand to ten’s of thousands of dollars.

In addition to that issue the National Resource Conservation Service (NRCS) and
EPA have jurisdiction over prior converted (PC ) farm land. These are farm fields that
were converted from wetlands to cultivated fields after 1985 under the swamp buster act.

Any change in the current activity, I. E. new cultivating techniques, changes to
surface runoff or potential development requires approval from these two federal agencies.

Waters of the United States

In June 2015 the EPA began enforcing a revised rule proposed by the Obama
administration in 2014 that greatly expanded their regulatory authority over much of the
nation’s waterways including but not limited to, rivers, streams, creeks, wetlands, farm
ponds and ditches. As usual the regulations are vaguely worded and purposefully confusing
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giving the federal agencies free reign as to how they are interpreted and enforced.

The results of these new regulations is that the land owner now must deal with
numerous federal agencies, confusing regulations that the agencies themselves don’t
understand, soaring costs for consultants and the potential for years of negotiating with no
guarantee for success.

ED_001612_00024116-00005



To: Schnare, David[schnare.david@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]

From: Bromberg, Kevin L.

Sent: Wed 3/8/2017 5:45:24 PM

Subject: FW: EO 12866/13563 Interagency Review: Financial Responsibility Requirements under
CERCLA Section 108(b) for Facilities in the Chemical, Petroleum and Electric Power Industries (RIN 2050-
AG56)

Deliberative Process Privilege/Ex. 5

David S — please designate someone to handle these issues.

Thanks
Kevin

From: Bromberg, Kevin L.

Sent: Wednesday, November 16, 2016 6:41 PM

Cc: jlaityl EOPJ/Ex. 6 Wagar, Tayyaba; Maresca, Charles A.

Subject: RE:EO 12866713563 Interagency Review: Financial Responsibility Requirements under
CERCLA Section 108(b) for Facilities in the Chemical, Petroleum and Electric Power Industries (RIN 2050-
AG56)

Summary of the EPA response on this Other Industries notice:

Deliberative Process Privilege/Ex. 5
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Deliberative Process Privilege/Ex. 5

Before we schedule this discussion, can a staff level discussion possibly yield a different
result here?

Respectfully,
Kevin
From: Jones, Danielle Y. EOP/OMB [mailto EOP/Ex. 6

Sent: Wednesday, November 16, 2016 3:35 PM

To: 'Gormsen, Eric T (OLP) (JMD)'; Barringer, Jody M. EOP/OMB; Bromberg, Kevin L.

Subject: EO 12866/13563 Interagency Review: Financial Responsibility Requirements under CERCLA
Section 108(b) for Facilities in the Chemical, Petroleum and Electric Power Industries (RIN 2050-AG56)
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Colleagues,

Please find EPA’s response to interagency comment on the Financial Responsibility
Requirements under CERCLA Section 108(b) for Facilities in the Chemical, Petroleum and
Electric Power Industries notice. I will be setting up a call with EPA to walk through the
comments and your outstanding concerns. Below are times that I am available for a discussion so
please let me know which times work best for your schedule and I will relay those to EPA. We
can also hold individual meetings as well.

Friday, Nov. 18: 10-5:30
Monday, Nov. 21: 11-12 and 4-6

Tuesday, Nov. 22: 10:30-11:30, 12-1, and 2:30-6

Thanks,

Danielle

Danielle Y. Jones
Policy Analyst

Office of Management and Budget

Phone:| EOP/Ex. 6
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To: Whitt Sessomsj Personal emailex. ¢ : Hupp, Sydney[hupp.sydney@epa.gov]
Cc: Pruitt, Scott[Pruitt.Scott@epa.gov]; Munoz, Charles[munoz.charles@epa.gov]; Schnare,
David[schnare.david@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]; Ericksen,
Douglericksen.doug@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Schwab,
Justin[schwab.justin@epa.gov]; Benton, Donald[benton.donald@epa.gov]

From: Valentine, Julia

Sent: Fri 3/31/2017 2:31:38 PM

Subject: RE: Clean Water Act and Meeting

Hi Whit,

| am copying Sydney Hupp, the Administrator's scheduler. She will be your best contact. And
thank you for sending everything in an email.

Very best,

Julia Valentine

Julia P. Valentine

Assoc. Dir./Acting Dir.
U.S. EPA, Ofc of Media Relations

202.564.2663 direct

Personal Phone/Ex. 6 m/txt

From: Whitt Sessoms [mailto] Personal Email/Ex. 6 |

Sent: Thursday, March 30, 2017 11:24 AM

To: Valentine, Julia <Valentine.Julia@epa.gov>

Cc: Pruitt, Scott <Pruitt.Scott@epa.gov>; Munoz, Charles <munoz.charles@epa.gov>; Schnare,
David <schnare.david@epa.gov>; Kreutzer, David <kreutzer.david@epa.gov>; Ericksen, Doug
<ericksen.doug@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>; Schwab, Justin
<schwab.justin@epa.gov>; Benton, Donald <benton.donald@epa.gov>

Subject: Clean Water Act and Meeting

Hi Julia,

Great talking with you this week and | sincerely appreciate your offer to connect me
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with the right people within the EPA to set up a meeting. As you may have gathered
from our brief phone conversation, | am very excited about President Trumps vision with
regards to the EPA and Administrator Pruitt with his vision and position with the agency.
| would like to meet with the appropriate member(s) of the Presidents transition team
that to the best of my ability have copied on this email. Also, | need to give you a little
background on my purpose of the meeting.

First let me disclose to you that | am in the real estate development business in
southeast Virginia and northeast North Carolina. | have developed many tracts of land
requiring me to deal with wetland issues, beach dune issues, and many other facets of
government oversight. | have been active specifically in Virginia Beach Va., Currituck
County, N.C., and Dare County, N.C. In addition, relating to the purpose of my meeting
request with the abovementioned EPA representatives, | would like for you to know |
have served on several regulatory boards and commissions at the pleasure of the Va.
Beach City Council and previous Governors of Virginia. In particular, | served on the:
1. Governor's Regulatory Reform Advisory Board
2. Beaches and Waterways Advisory Commission
3. Board on Conservation and Development of Public Beaches
4. Congressional Fishing Advisory Board
5. Virginia Marine Resources Commission

The abovementioned boards and commissions are responsible for:

1. Regulatory policy, rule and code making

2, Approving and crafting the required public hearing process for potential regulations,
statutes and rules

3. Enacting and administering action for violations of various laws and statutes
4. Permit granting

5. Working with scientist to assist in crafting proposed legislation and to set standards in
determining the success and failure of the program and initiative

6. Hearing violators of regulations and laws and meting the appropriate penalty
Again, relating to the proposed abovementioned meeting, in my business | have and
continue to deal and interact with the following federal, state, and local regulatory

agencies, government bodies, and authorities:

1.U.S. Environmental Protection Agency
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N

. Army Corp. of Engineers

3. U.S. Fish and Wildlife Service

1N

. U.S. State Department

($)]

. National Marine Fisheries

6. North Carolina Department of Environmental Quality

~

. Currituck County Planning
8. Dare County Planning
9. North Carolina Department of Transportation
10. Virginia Department of Transportation
11. Virginia Department of Environmental Quality
12. Virginia Institute of Marine Science
13. Virginia Marine Resources Commission
14. City of Virginia Beach Planning, Zoning, and Waterfront Operations
15. County of Mecklenburg Planning and Zoning
16. Surface Transportation Board
17. Economic Development Partnership of North Carolina
18. NCEast Alliance
19. Virginia Beach Economic Development
20. Virginia Port Authority
21. Nature Conservancy
So, as you can see, | have a tremendous amount experience dealing with local,
state, and federal environmental, economic development, and other government issues
pertaining to land and water bodies. | have to admit, of all of the agencies, departments,

boards and commissions | have dealt with and/or served on, the one that appears to
exert the greatest non sanctioned overreach enabled by lack of self-governance from
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within and further perpetuated by executive orders coupled with a systemic lack of
public input from major stakeholders on rule, policy, and code making is the U.S.
Environmental Protection Agency! By major stakeholders | mean individuals and
entities that own significant tracts of land that are severely impacted by new and existing
laws, policies, and codes of the Clean Water Act. The EPA has the wetland inventory at
its fingertips that should be used as a database of those affected property owners who
need to be contacted to give input to new laws and regulations that directly affect the
value of their property. Use me as an example. | own and have owned several large
parcels that have required me to deal with the ACOE/EPA. Also | have had direct
business dealings with Fish and Wildlife to acquire my property with their consulting the
EPA and | have not received any request or notification for public input from the EPA
pertaining to a new rule, regulation, or law in the last twenty years nor has any
notification been in a local newspaper or any other communication that reaches out to
stakeholders. Please note my attached letter to Administrator Pruitt along with the
attached summary from my environmental engineer substantiating certain issues |
mention above.

| need to disclose an interaction | had with the ACOE pertaining to a field visit to a
property of mine in Currituck County in North Carolina as it relates to the Clean Water
Act and somewhat showcases my frustration. | had the property under contract that
required a letter from the ACOE that they did not have jurisdiction over the tract. They
were from the Wilmington office and we met on the property several years ago. It was a
40 acre farm that had been cultivated for the last 150 years and located on US 158 in
Currituck County NC. The ACOE representatives on site initially stated the whole farm
was under their jurisdiction because the drainage ditches drained into a two foot pipe
under US 158 which then emptied into Currituck Sound. They stated that the ditches
were "navigable" thus were "waters of the U.S." When | asked how the two foot wide
ditches were navigable under the Clean Water Act, they stated because they would
pass the "canoe test" meaning if you could float a canoe in the water in the ditch, then it
was navigable! Of course after engaging several elected officials representing that
area they talked sense into the ACOE and in the end | did not need a permit to develop
the farmed area and | closed on the property. | also sold several tracts to the Fish and
Wildlife and their employee went through with me the same process with regards to
them buying our property to expand the Currituck National Wildlife Refuge. With all of
my interaction with the ACOE pertaining to Clean Water Act issues, and all of the above-
mentioned boards and commissions | have served on and dealt with, | have never been
notified or seen a notification in an official or unofficial capacity of an EPA act or
proposed code, rule, or any other action.

After exhaustive "schooling" on the Clean Water Act from my own experience and
tutoring by my environmental engineers, | have become very concerned with the over
reach and inverse condemnation that the Act has become and created over time.
Looking at the original intent of the act as being the protection of tidal wetlands,
marshes, and bogs, it is now reclassifying many more types of land as wetlands that
were not wetlands in the past based and this gross expansion is based on no scientific
reason. The best example is "Flatwoods or Winter Wet Woods" defined by the EPA as
wet for "extended periods". These woods and forests are traditional woods or forests
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with traditional vegetation and leaves covering the earth. Sometimes after a rain event,
puddling occurs in small areas as it does everywhere that is flat. This commonplace
occurrence now creates a "wetland" under the jurisdiction of the EPA/ACOE that was
not a wetland previously. Note the following link....
hitps://books.google.com/bocks?id=ZBQNDgAAQBAJ&pg=PA4224&Ipg=PA422&dg=winter+wet+wood
which is a book titled: Wetland Indicators a Guide to Wetland Formation, Identification,
Delineation, Classification, and Mapping. Page 428 states: "Complex landscapes
pockmarked with small wetlands and small drylands make it practically impossible to
separate wetlands from drylands." This in fact categorizes 90% of the land in southeast
Virginia and northeast North Carolina. This coupled with the recent inclusion of loblolly
pine trees as an indicator of wetlands goes past reasonability. Pines are found all over
the entire states of Virginia and North Carolina.....tidewater, piedmont, and mountainous
regions To make it even more frustrating, Loblolly pines cannot even physically grow in
traditional wetland areas. This further deems non wetland areas as wetlands. . To make
this even more interesting, | have an application in at the Norfolk office of the ACOE for
a site visit to a property | own in the middle of Virginia Beach on the fringe of the Resort
Area District. The city wants to buy this tract and it would be for a use that would
generate numerous jobs and be a big help to our resort trade that generates $1.4 billion
dollars to the city economy. The city wants a letter from the ACOE stating they do not
have jurisdiction over the parcel which is an elevated wooded forest with a stand of 100
year old pines that is dry with simply a leaf matting covering the ground. This is how
skittish buyers of any property in the tidewater areas of North Carolina and Virginia have
become because of the unpredictability of the EPA and ACOE.

These overreaching rules, laws, and codes which were changed by re-writing the
regulations and not amending the original Clean Water Act make a significant part of
coastal areas wetlands for no reason at all. So in other words these changes to the
Clean Water Act did not even go back to Congress for a vote. This has devastating long-
lasting effects on the local economies and creates a significant financial hardship and
ruin to hard working families who thought they owned properties as investment that
were developable and in many cases were their retirement savings only to be notified
upon their wish to sell that the property that it was now a wetland and not developable
therefor of little value because the mitigation in most cases cost more than the value of
the land.

With all of this being said, | would appreciate the opportunity if you could assist me
in setting up a meeting with any of the new incoming transition or landing team
members appointed by President Trump that are willing to hear what | have to say that
may give them a more accurate picture of the agency they will be running. Again, it was
a pleasure speaking with you this week and | sincerely appreciate your offer to help me
set up a meeting. As | mentioned, Senator Bill DeSteph would like to attend the meeting
and once we have a couple of dates, there are other state and federal elected officials |
would like to invite to the meeting. Lastly, | have experience dealing with the State
Department too, | would be happy to share some of those stories with Presidents
incoming transition team pertaining to that department, a lot of work to be done there
too......talk to you soon!
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With Best Regards,

Whitt G. Sessoms, Ill

Cape Development and Real Estate Co.

524 Winston Salem Ave.

Virginia Beach, Virginia 23451

Cell —f Personal Address/Ex. 6

<<, >>
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To: Schnare, David[schnare.david@epa.gov]

Cc: Kreutzer, David[kreutzer.david@epa.gov]; Maresca, Charles A.[Charles.Maresca@sba.gov]
From: Bromberg, Kevin L.

Sent: Wed 3/8/2017 3:53:00 PM
Subject: Final Rule that Warrants Reconsideration - Steam Electric Effluent Limitations Guideline

_Dave — Deliberative Process Privilege/Ex. 5
Deliberative Process Privilege/Ex. 5
Dave K, | don’t know if you’re following this one.

Deliberative Process Privilege/Ex. 5

Deliberative Process Privilege/Ex. 5
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Deliberative Process Privilege/Ex. §

Advocacy Letter link:

https://www.sba.gov/sites/default/files/Final%20SBA%20Advocacy%20Stream%?20Electric%20%20Proposal %

note : letter dated 9/9/12 — actually 9/9/13.

We can discuss this further as you move along.

Kevin

n Kevin Bromberg

Assistant Chief Counsel for Environmental Policy

v SBA // Office of Advocacy

409 3rd St. SW, Washington, D.C. 20416
= kKevin.bromberg@sba.gov & 202.481.2963

t i Personal Phone/Ex. 6
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Cc: john.willoughby@erametgroup.com[john.willoughby@erametgroup.com]; Nick

Pyle[nick@dcpyle.com]; Laure Guillot[laure.guillot@erametgroup.com]

To: Schnare, David[schnare.david@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov];
Sugiyama, George[sugiyama.george@epa.gov]; Benton, Donald[benton.donald@epa.gov]

From: Theresa Pugh
Sent: Wed 2/22/2017 7:37:04 PM

Subject: Letter from OH AG to Administrator Pruitt re Erament and ferroalloy NESHAP

2220844 1.pdf

Dear Mrrs. Benton, Schnare, Sugiyama and Kreutzer:

Today I received this letter from Ohio Attorney General Mike DeWine to Administrator Pruitt. Eramet asked that 1

convey it to you.

On behalf of Eramet, we thank you for your consideration of the complexities associated with compliance with this
NESHAP -- primarily due to the flawed camera (with false positives) that would drive up compliance costs. It is

expected that the use of this flawed camera would be the largest driver for layoffs.

Please see AG DeWine's attached letter.

The NESHAP compliance date requires communication to employees if layoffs are eminent. Thus Eramet hopes to
have a meeting with appropriate EPA staff at your earliest possibility. Eramet respects that you have many other
issues to evaluate. But for a company with less than 200 employees, a layoff of up to 90 in Ohio is severe. Eramet
hopes for a review of the regulation. It is not completely clear if the rule was intended to be covered by the Priebus
memo given when it was issued. Even if covered by the delay, that delay date buys little time before layoff notices

would have to be given under contract terms in March.

Please see attachment. My telephone number is 703-507-6843.

Thank you for your consideration.

Theresa Pugh

Thank you,
Theresa

Theresa Pugh Consulting, LLC
-a woman-owned small business
703-507-6843 Office

2313 North Tracy Street
Alexandria, Virginia 22311
www.theresapughconsulting.com

Sent from mobile device - please excuse autotext error or typo
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To: Konkus, John[konkus.john@epa.gov]; Ericksen, Doug[ericksen.doug@epa.gov]; Benton,
Donald[benton.donald@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Sugiyama,
George[sugiyama.george@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]; Munoz,
Charles[munoz.charles@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]; Schnare, David[schnare.david@epa.gov]; Konkus,
John[konkus.john@epa.gov]

From: Grantham, Nancy

Sent: Fri 2/17/2017 11:43:02 PM

Subject: RE: Meet Administrator Pruitt

FYTI .. you do not need to RSVP — we have reserved seating for you.

Thanks ng

Nancy Grantham
Office of Public Affairs
US Envirocnmental Protection Agency

202-564-6879 (desk)

Personal Phone/Ex. 6 gm@bll&!

From: Grantham, Nancy

Sent: Friday, February 17,2017 4:33 PM

To: Konkus, John <konkus.john@epa.gov>; Ericksen, Doug <ericksen.doug@epa.gov>;
Benton, Donald <benton.donald@epa.gov>; Greaves, Holly <greaves.holly@epa.gov>;
Sugiyama, George <sugiyama.george@epa.gov>; Schwab, Justin <schwab.justin@epa.gov>;
Munoz, Charles <munoz.charles@epa.gov>; Davis, Patrick <davis.patrick@epa.gov>; Kreutzer,
David <kreutzer.david@epa.gov>; Schnare, David <schnare.david@epa.gov>; Konkus, John
<konkus.john@epa.gov>

Subject: FW: Meet Administrator Pruitt

Fyi

Nancy Grantham
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Office of Public Affairs
US Envirenmental Protection Agency

202-564-6879 (desk)

mobile

Personal Phone/Ex. 6

From: MassMailer
Sent: Friday, February 17, 2017 4:10 PM
To: MassMailer <massmailer@epa.gov>

Subject: Meet Administrator Pruitt

Please join Administrator Scott Pruitt on Tuesday, February 21, at 12 p.m. EST, as he
addresses EPA staff for the first time. The event will be held in the Rachel Carson
Green Room. Former Acting Administrator Catherine McCabe will introduce our new
Administrator.

There are several options for participating in the event:

» In person: The event will be held in the Green Room at the William Jefferson
Clinton Federal Building (WJC) in Washington, D.C. Please enter through the WJC
North entrance no later than 11:45 a.m. EST. As seating is limited, we are asking

ED_001612_00025249-00002



staff to kindly RSVP at Personal Email/Ex. 6 |

You will receive an email confirming that you have a reserved seat; please bring the
email with

you on Tuesday morning.

« EPAtv Viewers: The event will be broadcast through EPAtv. For those watching
on EPA’s network, launch Internet Explorer and click on the following link
- internal url//Ex.6 If prompted for a username and password, enter your correct
information. Remember, EPAtv only works on Internet Explorer.

o LI Teleworkers: Unfortunately, EPAtv cannot be accessed while teleworking;
therefore, staff wishing to watch the event may view it by clicking on the following link
www.epa.gov/live.

o [LITITII0T Listen-only line: Listen-only phone lines will be available for this event.
The operator assisted

Ca”-in number iS Conference Call Code/Ex.6 b and the Conference ID number is éCanerem:eCaIICDdelEx.sé

o 1111 Recorded Event: For employees unable to attend in-person or watch live,
the recorded event will be available on EPAtvy On-Demand by February 22.

Persons needing reasonable accommodations should contact Kristen Arel at 202-564-
5367.

This email message is being sent to all employees.
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To: Konkus, John[konkus.john@epa.gov]; Ericksen, Doug[ericksen.doug@epa.gov]; Benton,
Donald[benton.donald@epa.gov]; Greaves, Holly[greaves.holly@epa.gov]; Sugiyama,
George[sugiyama.george@epa.gov]; Schwab, Justin[schwab.justin@epa.gov]; Munoz,
Charles[munoz.charles@epa.gov]; Davis, Patrick[davis.patrick@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]; Schnare, David[schnare.david@epa.gov]; Konkus,
John[konkus.john@epa.gov]

From: Grantham, Nancy

Sent: Fri 2/17/2017 9:33:31 PM

Subject: FW: Meet Administrator Pruitt

Fyi

Nancy Grantham
Office of Public Affairs
US Envirocnmental Protection Agency

202-564-6879 (desk)

| Personal Phone/Ex. 6 ‘mmh”ﬁ!

From: MassMailer

Sent: Friday, February 17, 2017 4:10 PM
To: MassMailer <massmailer@epa.gov>
Subject: Meet Administrator Pruitt

ISTRATOR SCOTT PRUITT
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Please join Administrator Scott Pruitt on Tuesday, February 21, at 12 p.m. EST, as he
addresses EPA staff for the first time. The event will be held in the Rachel Carson
Green Room. Former Acting Administrator Catherine McCabe will introduce our new
Administrator.

There are several options for participating in the event:

* In person: The event will be held in the Green Room at the William Jefferson
Clinton Federal Building (WJC) in Washington, D.C. Please enter through the WJC
North entrance no later than 11:45 a.m. EST. As seating is limited, we are asking
staff to kindly RSVP at personal Email/Ex. 6 !-

You will receive an email confirming that you have a reserved seat; please bring the
email with

you on Tuesday morning.

» EPAtv Viewers: The event will be broadcast through EPAtv. For those watching
on EPA’s network, launch Internet Explorer and click on the following link
. _internal url/Ex. 6 ! If prompted for a username and password, enter your correct
information. Remember, EPAtv only works on Internet Explorer.

o 11 Teleworkers: Unfortunately, EPAtv cannot be accessed while teleworking;
therefore, staff wishing to watch the event may view it by clicking on the following link
www.epa.gov/live.

o100 Listen-only line: Listen-only phone lines will be available for this event.
The operator assisted

o[ 0001 Recorded Event: For employees unable to attend in-person or watch live,
the recorded event will be available on EPAtv On-Demand by February 22.
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Persons needing reasonable accommodations should contact Kristen Arel at 202-564-
5367.

This email message is being sent to all employees.
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To: Brown, Byron[brown.byron@epa.gov]

Cc: McManus, Michael J.[michael.mcmanus@sba.gov]; Sugiyama,
George[sugiyama.george@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]; Schnare,
David[schnare.david@epa.gov]

From: Bromberg, Kevin L.

Sent: Thur 3/9/2017 8:57:02 PM

Subject: FW: Hard Rock Mining Meeting

CERCLA 108(b) Advocacy Comment Letter - EPA FINAL .pdf

Here is the comment letter. We should probably schedule a talk together after you’ve read this
but before the March 21, ( not April 21) meeting. Yes sorry about the date mixup.

From: Bromberg, Kevin L.

Sent: Thursday, March 09, 2017 2:33 PM

To: 'Schnare, David'

Cc: 'Sugiyama.george@Epa.goVv'; Kreutzer, David (kreutzer.david@epa.gov)
Subject: Hard Rock Mining Meeting

My meeting (accompanied by our economist, Michael McManus) is scheduled for Tuesday April
21 at 11 AM with Barry Breen, and presumably OLEM staff. You asked me to tell you so that
you could send someone to attend. Charley Maresca, the Director for Interagency Affairs and
me are also meeting with Samantha Dravis on the following day to address this and other issues
(SBREFA panel procedures and regulatory reform).

At this meeting with OLEM, I’d like to discuss our comment letter, EPA’s preliminary response
to this letter, and EPA’s plans to work on this rulemaking during the 120 day comment period
extension. | Deliberative Process Privilege/Ex. 5 - We also could
briefly address 108(b) and the three “other” industries.

David, who is being assigned to this issue within the transition team (and possibly OP?)

George, I thought I’d copy you on this note since this issue is of major significance. Feel free to
contact me.

Kevin
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n Kevin Bromberg

Assistant Chief Counsel for Environmental Policy

v SBA // Office of Advocacy
409 3rd St. SW, Washington, D.C. 20416

= kKevin.bromberog@sba.gov & 202.481.2963

¢ | Personal Matters/Ex. 6
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U.S. SMALL BUSINESS &UMINI&T RA TIQN

OFFICE OF

January 19, 2017

VIA REGULATIONS.GOV

The Honorable Gina McCarthy
Administrator
U.S. Environmental Protection Agency

Re: Financial Responsibility Requirements for the Hardrock Mining Industry (Docket
ID: EPA-HQ-SFUND-2015-0781)

Dear Administrator McCarthy:

The U.S. Small Business Administration’s (SBA) Office of Advocacy (Advocacy) submits the
following comments in response to the Environmental Protection Agency’s (EPA) proposed
rule, “Financial Responsibility Requirements for the Hardrock Mining Industry.”' The
proposed rule would impose costly requirements on hardrock mines owned by small firms,
without evidence that a problem exists warranting intervention. The proposal requires mines to
acquire financial assurance coverage (i.e. insurance) to cover potential liabilities for releases of
hazardous substances from a mine. However, these small mines are already highly regulated by
robust state and Federal programs. New Federal standards risk damaging these programs which
have, in recent years, effectively addressed the same issues at modern small mines. Further,
EPA missed the opportunity to receive important feedback from small businesses through the
Small Business Regulatory Enforcement Fairness Act (SBREFA) panel process and did not
consider less costly regulatory alternatives as required by the Regulatory Flexibility Act (RFA).

Advocacy strongly recommends that EPA withdraw this ill-advised proposal. At a minimum,
EPA should examine the relevant state and Federal programs and identify any “gaps” in their
coverage, so that these regulators can move to improve their programs. EPA can then act to
address these gaps in a separate proposal, if deemed necessary.

The Office of Advocacy

Congress established Advocacy under Pub. L. 94-305 to represent the views of small entities
before Federal agencies and Congress. Advocacy is an independent office within the U.S. Small
Business Administration (SBA); as such the views expressed by Advocacy do not necessarily

182 Fed. Reg. 3388 (January 11, 2017).

OFHCE OF ADVOCACY
Ry

409 3rd Strest, SW/MC 3114/ W{«k@ﬁm@?ﬁﬂ DT 20616 1 202 -205-6533 ph / 2062-205-6928 fax
www.sha goviadvocacy
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reflect the views of the SBA or the Administration. The Regulatory Flexibility Act (RFA),” as
amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA),” gives small
entities a voice in the rulemaking process. For all rules that are expected to have a significant
economic impact on a substantial number of small entities, federal agencies are required by the
RFA to assess the impact of the proposed rule on small entities and to consider less burdensome
alternatives.*

The Small Business Jobs Act of 2010 requires agencies to give every appropriate consideration
to comments provided by Advocacy.” The agency must include, in any explanation or discussion
accompanying the final rule’s publication in the Federal Register, the agency’s response to these
written comments submitted by Advocacy on the proposed rule, unless the agency certifies that
the public interest is not served by doing so0.°

Background

Section 108(b) of the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) of 1980 directs the agency to develop requirements for classes of facilities to
establish and maintain evidence of financial responsibility consistent with the degree and
duration of risk associated with the production, transportation, treatment, storage, or disposal of
hazardous substances. In a July 2009 Federal Register notice, EPA determined that the agency
would first consider financial responsibility requirements under CERCLA section 108(b) for
classes of facilities within the hardrock mining industry.” The agency supported its
determination by citing the billions of dollars that EPA expended historically under CERCLA to
address legacy mines. This notice was published without any public input. The National
Mining Association wrote to EPA explaining that modern mines under current state and Federal
regulations, which are the subject of this rule, do not pose a significant financial risk to
taxpayers, and thus no regulation was required by this statute. The EPA determination was
strongly opposed by the mining community, mining regulators, and the States, generally finding
that current regulation of modern mines, including financial requirements were working and that
no Federal rule was required.

In the July 2009 notice, EPA defined hardrock mining to include classes of facilities that extract,
beneficiate or process metals (e.g., copper, gold iron, lead, magnesium, molybdenum, silver,
uranium, and zinc) and non-metallic, non-fuel minerals (e.g., asbestos, phosphate rock, and
sulfur). Certain non-fuel hardrock mining sectors (e.g., construction sand and gravel) were not
included among those hardrock mining facilities identified in the notice.

Thirty-six percent of hardrock mining businesses are small businesses, and EPA estimates that
these firms will face significant costs under this proposal.® The agency estimates that the

>5U.S.C. §601 et seq.
* Pub. L. 104-121, Title I, 110 Stat. 857 (1996) (codified in various sections of 5 U.S.C. §601 et seq.).
45 U.S.C. §609(b).
: Small Business Jobs Act of 2010 (PL. 111-240) §1601.
1d.
7 “Identification of Priority Classes of Facilities for Development of CERCLA Section 108(b) Financial
Responsibility Requirements,” 74 Fed. Reg. 37213 (July 27, 2009).
¥ See RIA, pp. 2-8 and 8-2.
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proposal would impose costs in excess of three percent of revenue for many small mines, a very
significant economic burden. On August 24, 2016, EPA convened a panel, in accordance with
SBREFA requirements (hereinafter, “SBREFA panel” or “panel”), but the panel did not
complete the panel report during the required 60-day time frame. The panel report was
completed on December 1, 2016, the day EPA signed the proposed rule for publication, long
after EPA had submitted a draft proposal for review to the Office of Management and Budget
under Executive Order 12866.°

On January 11, 2017, EPA issued the proposal.'’ The proposed rule requires an amount of
money, called financial responsibility, that mines must have available to cover the costs
associated with potential releases of hazardous substances. The rule requires hardrock mining
owners and operators to identify a financial responsibility amount for their facility, to
demonstrate evidence of financial responsibility for thirteen response categories, and to maintain
the required amount of financial responsibility until released from the requirements by EPA.
The rulemaking would allow for financial responsibility requirements to be met by a number of
instruments, including surety bonds, letters of credit, insurance, and trust funds. The rulemaking
specifically proposed two options. Under Option 1, EPA would not allow the use of a financial
test or corporate guarantee mechanism to meet financial responsibility requirements. Under
Option 2, a financial test based on a credit rating and a corporate guarantee mechanism would be
available to owners and operators to meet these requirements.

Advocacy’s Comments

The Office of Advocacy urges EPA to withdraw this proposed rule. There is no statutory need
for this regulation, nor are there any significant environmental benefits demonstrated by EPA.
Instead, EPA is proposing a rule that would cost the industry $171 million annually for an annual
savings to the government of $15.5 million by its own estimate, to address risks that are already
addressed by state and Federal agencies. The agency has conspicuously failed to articulate a
cohesive response to the argument that state and Federal rules address the same risks
comprehensively. By its own analysis, many small mines would face annual costs of some
unknown amount in excess of three percent of revenue — an extremely high cost.

The lack of environmental benefits has been amply established by the comments received in the
SBREFA panel proceeding, and comments authored by the Western Governors, individual states,
mining companies and the association of mining regulators.'’ While EPA is unsure that certain
response categories'” are not governed by existing authorities, Advocacy believes, along with the

? Under Executive Order 12866, federal agencies submit draft proposed and draft final regulations of economic or
policy significance for review by the OMB Administrator of the Office of Information and Regulatory Affairs and
affected federal agencies.

1982 Fed. Reg. 3388 (January 11, 2017).

' The Panel report contains the comments of small mining companies and AE&MA; March 29, 2016, Western
Governors letter to McCarthy, August 17, 2016 Arizona DEP letter to Krueger, ORCR, EPA; August 19 Florida
DEP letter to Barr, ORCR, EPA; August 16, 2016 Interstate Mining Compact Commission letter to Sasseville,
ORCR, EPA.

2 EPA has developed 13 response categories to represent the universe of different remedial actions that are
performed at mining sites. Financial assurance amounts are developed for each response category.
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U.S. Bureau of Land Management (BLM) and the U.S. Forest Service (USFS)," that all
response categories are likely covered. Advocacy is concerned that EPA may not have correctly
analyzed the relevant documentation. The office is further concerned that EPA is replacing
expert site-based analysis of financial assurance, which is the basis for existing federal and state
financial assurance requirements, with a simplified formula approach that has been tried and
rejected by those states and Federal mining regulators.

[. The EPA Proposal Would Duplicate Existing Federal and State Regulatory
Requirements

EPA believes that the hardrock mining industry warrants regulation to address the “degree and
duration of risk associated with the production, transportation, treatment, storage, or disposal of
hazardous substances.”'* Advocacy agrees with many others that believe that numerous state
and federal regulations already address these risks, and that the industry record for modern
mining operations (post-1990) show there is no need for additional Federal regulation. The U.S.
Bureau of Land Management (BLM) and USFS both reported zero National Priority List (NPL
or Superfund)” listings for the thousands of modern mines for which plans have been approved
post-1990. As stated by the American Exploration & Mining Association: “The fact that no
hardrock mining or beneficiation plan of operation approved by the BLM or USFS since 1990
has been added to the CERCLA NPL demonstrates that the ‘degree and duration of risk” for
hardrock mining is too small to regulate.”'®

In Nevada, where more than 50 percent of the mines subject to this rule are located, the state has
called few bonds since 1990. Even these were relatively small mines and small bonds — of up to
$500,000. All or most of these were bonded earlier in the Nevada program, and the bonding
requirements have been more recently upgraded, in part, because of the experience gained from
administering these mine bankruptcies in the early 1990’s."”

In sum, there is little evidence of a need for the proposed CERCLA 108(b) bonding program
which EPA estimates to involve tens of billions of dollars. EPA’s scheme would only
potentially be justified if modern mines were facing the same type of remedial costs as previous
legacy sites that did generate billions of dollars of costs. This rulemaking is not required by
statute because the risk is minimal.

It is important to place EPA’s proposed CERCLA § 108(b) hardrock mining rule in historical
context. When Congress enacted CERCLA in 1980, there were few financial assurance
requirements in either state or Federal regulations, and what requirements existed were largely

13 Discussion of Federal and state presentations found in AE&MA SBREFA comments dated September 16, 2016,
p. 3.

' 82 Fed. Reg. 3388, 3486 (January 11, 2017); proposed 40 CFR 320.1(b) finding.

!> The Superfund National Priority List contains the list of facilities that are eligible for funding from the Superfund.
' July 7, 2016 SBREFA Panel comment letter from American Exploration & Mining Association, pp. 9-10.

'7 See The Evolution of Federal and Nevada State Reclamation Bonding Requirements for Hardrock Exploration
and Mining Projects, Jeffrey Parshley, Debra W. Struhsacker, Reno, Nevada ( January 2009).
http://www.srkexploration.com/sites/default/files/file/JParshley ReclamationBondingRequirementsNevada 2009.pd
f.
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untested. For example, BLM’s surface management regulations for locatable minerals were not
yet in effect.'® In 1980, most state regulations had very limited — if any — financial assurance
requirements; Nevada’s reclamation regulations only became effective in 1990. There existed a
clear regulatory void with respect to a lack of financial assurance requirements for hardrock
mines at the time that CERCLA was enacted.

However, in 2017, federal and state mining regulatory and financial assurance requirements are
now mature and robust. Both BLM and USFS have effective and comprehensive financial
assurance requirements that extend far beyond reclamation (i.e., earthworks and revegetation)
and can include long-term financial assurance for sites where warranted. Similarly Nevada,
Utah, New Mexico, and South Dakota have robust financial assurance programs established
through one or more state regulatory programs in each state. The Federal Land Management
Agencies (FLMA) and state agencies have existing comprehensive bonding and regulatory
requirements that would be duplicated by every response requirement that EPA intends to
address under CERCLA § 108(b)."”

The regulatory authorities that oversee hardrock mining have decades of experience in evaluating
mining operations, determining levels of financial assurance, compelling reclamation and
decommissioning, and ensuring that releases of hazardous substances do not occur. As noted in
SER comments supplied by Wyo-Ben, Inc.: “...presentations made it abundantly clear that these
programs were not narrowly focused on reclamation (recontouring and revegetation) but also
included provisions to deal with releases of contaminants meeting the CERCLA definition of
hazardous substances from operating and closed mine sites.”*® SER comments noted that
existing federal and state programs have been strengthened by a close working relationship
between those agencies and the industry that spans decades.

Although EPA states that these mining regulations are “distinct” from the CERCLA 108(b)
requirements, this does not mean that the Federal and state mining requirements do not address
the same response categories using other legal authorities and different language. An entirely
duplicative CERCLA § 108(b) financial responsibility program would be inconsistent with the
“degree and duration” of risk associated with potential releases from current highly regulated and
fully bonded hardrock mines. EPA is proposing an additive regulatory scheme in the absence of
a clearly articulated need as to why these existing programs are deficient or require additional
financial assurance.

Pershing Gold Corporation in comments supplied during the SBREFA Panel process stated:

EPA’s CERCLA 108(b) rulemaking for hardrock mining and beneficiation is a
classic “solution in search of a problem; ” a problem that clearly does not exist.
The hardrock mining states and the federal land management agencies have
comprehensive, robust regulatory programs in place that address financial
assurance requirements associated with mining and beneficiation, reclamation,

' The 43 C.F.R 3809 BLM requirements became effective on January 1, 1981.

" Discussion of Federal and state presentations found in AE&MA SBREFA comments dated September 16, 2016,
p. 3.

*0 July 7, 2007 SBREFA Panel comment letter from Wyo-Ben, Inc., p. 3.
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closure and post-closure issues. These programs substantially reduce, if not
eliminate, the risk that a mine will have a release of hazardous substances. The
states and FLMAs have the expertise and staff to calculate the appropriate
amount of financial assurance based on the unique circumstances and features,
including geochemistry of the rock, for each mining operation and to adjust
financial assurance as required over the life of the operation, including post-
closure.

The FLMA’s and state’s comprehensive, robust regulatory programs are designed
to prevent the release of hazardous substances and assure sufficient financial
assurance is in place to protect the taxpayer in the event of bankruptcy or an
event that requires corrective action.

EPA appears to hold the position that somehow the existing federal and state
financial assurance programs deal solely with traditional reclamation and mine
closure activities (e.g., recontouring and revegetating disturbed areas). This
position is incorrect. The existing regulatory requirements for hardrock mining
go far beyond reclamation and closure and include many provisions designed to
protect the environment. Consequently, they include measures to prevent releases
of contaminants from operating and closed mines that would come under the
CERCLA 107 hazardous substances definition.”"

These regulations minimize the potential for releases and provide effective monitoring
requirements to detect potential releases before they occur. The existing state and Federal
regulatory schemes provide cradle-to-grave regulatory authority and financial assurance that are
the functional equivalent to CERCLA 108(b) requirements. Adaptive management requirements
require pre-emptive actions to avoid releases into the environment. As a result of the currently
required monitoring, reporting and periodic inspections, regulators are able to respond to
potential and actual releases. The report of the National Research Council (NRC) in 1999
concluded that the modern regulatory controls adopted by Federal and state agencies would
effectively address the environmental releases.”

Most significantly, Pershing Gold provided a table of the financial assurance requirements for
the BLM and Nevada detailing how these financial assurance requirements cover each of the 13
response categories targeted in the proposal. An analogous table can also be produced for the
U.S. Forest Service. EPA is proposing to eliminate requirements on a category-by-category
basis for all 13 response categories, and yet has failed to explain whether it finds any “gaps” in
this coverage.” Since BLM, USFS and Nevada, according to the best information available to

! July 7, 2016 SBREFA Panel comment letter from Pershing Gold Corporation, pp. 6-7.

* Hardrock Mining on Federal Lands, National Research Council, National Academy of Sciences (1999),
https://www .nap.edu/catalog/9682/hardrock-mining-on-federal-lands.

 In the panel report, EPA states that CERCLA “fills the gap” where regulations “fail to prevent releases or
threatened releases of hazardous substances, and it addresses environmental problems as they are identified.” Report
at 9. EPA provides no analysis or justification to explain how the comprehensive programs in the states and the
Federal Land Management Agencies do not address the same situations. The agency appears to believe that making
a statement is enough to establish its validity.
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us, provide comprehensive coverage in 13 response categories, there is no justification for
further Federal intervention in these apparently successful programs.

2. EPA Preamble Discussion of Current Releases from Modern Mines Does Not
Support Need for New Rule — Current Federal and State Programs Are Working To
Address Current Releases

EPA includes a discussion in the preamble about currently operating mines and current and
future remedial actions.”* This discussion (and the underlying background document prepared
for the record)™ is being used by EPA to support the need for the 108(b) rule to address
problems at these or other similar sites. The background document discusses sources of releases
at approximately thirty recently or currently operating mines and mineral processing facilities
that had no previous significant legacy mining issues. EPA states: “These releases to the
environment from mining and mineral processing activities, including tailings impoundments,
waste rock piles, open pits, and leach pads were subsequently mitigated using CERCLA or
CERCLA like actions under Federal and/or state statutory authority. Mines that have predicted
future discharges to the environment and have proposed either preventative actions or CERCLA
like mitigations also are discussed.”™ Yet, EPA does not provide any evidence in the record
about whether the current regulatory system is handling the releases effectively, or whether there
is a need for supplemental EPA expenditures to address recent hazardous substance releases at
currently operating/non-NPL hardrock mines. As described above, EPA simply describes
evidence of recent releases, while not addressing the fact that the responses to these releases are
potentially being handled effectively under the existing regulations. If other Federal and state
programs adequately handle these releases, this would undermine, rather than support the
foundation for this proposal.

In Advocacy’s review of several mining sites identified by EPA in the preamble as having
relatively recent releases of hazardous substances, each firm appeared to be addressing releases
from current revenues. Furthermore, each mining regulatory authority also had a financial
assurance instrument in place to address potential costs associated with mine closure. In none of
the releases that Advocacy reviewed did the mining authority need to make use of the existing
bonds. In each case, the mining firm was paying for the remediation, reinforcing the view that
this proposal is not necessary. >’

For example, in the case of the Pole Canyon ODA, there is an ongoing removal and remedial
action to address elevated selenium and other contaminants.”® However, the mine owner, J.R.
Simplot Company, is performing the work under the oversight of the USFS at its own expense -
a cost of about $7 million. No USFS bond is being used. This is an illustration of the current
system working, not the need for a supplemental EPA rule. Remedial actions at currently
operating mines do not, alone, provide support for the need for this rule.”

482 Fed. Reg. 3388, 3471 (January 11, 2017).

> See U.S. EPA, Office of Land and Emergency Management, Memorandum to the Record: Releases from
Hardrock Mining Facilities, November 2016; 82 Fed. Reg. 3471 (January 11, 2017) n. 190.

082 Fed. Reg. 3388, 3471 (January 11, 2017).

f; SC&A memo to Advocacy, dated January 18, 2017 (available from Advocacy).
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Contrary to the EPA assertions of the need for CERCLA 108(b) to address response actions from
modern mine releases, Advocacy’s more targeted review of some of these mines points clearly to
the opposite conclusion. If EPA wants to proceed further in this rulemaking, the agency should
perform a complete examination of the entire mining sample to determine if the current
regulatory system is working. EPA’s analysis instead addresses the strawman issue of whether
releases occur, and not whether additional financial assurance should be imposed.

3. EPA’s Method to Determine Financial Responsibility Is Not Sound; A New
Approach Should Be Developed Subject to Peer Review Before Proposal

EPA’s proposed rule employs a formulaic method using multiple subformulas and one to three
site-specific variables to determine a mine’s financial assurance amount. These subformulas
were derived from performing thirteen separate regression analyses using data from currently
operating or proposed mines reclamation and closure plans.*® The small entity representatives
universally rejected this uniform national approach in favor of the expert-driven site-specific
engineering approach adopted by Federal and state regulators developed over the last few
decades. For example, the Nevada Standardized Reclamation Cost Estimator (SRCE) software is
a site-specific methodology used to calculate reclamation and closure costs. The State of Nevada,
other states, Bureau of Land Management, and the U.S. Forest Service use the SRCE. The site
specific approach is used by the mining community and these regulators because it has been
found to be much more accurate than simplified schemes, such as the EPA methodology. EPA
adopted its simplified approach so that it could reduce its own regulatory implementation burden,
*! without any apparent effort to address the concern that such an approach would be
substantially inaccurate for many mines.

The SERs asserted that the operation of a modern hard rock mine varies dramatically between
sites due in part to different climates, deposit types, and varying permit requirements.”> As a
result, Advocacy believes that the current regression analysis in the proposed rule cannot capture
these differences adequately, and cannot replace the site-specific expert-driven methodology
almost universally adopted across the country. The end result of EPA’s approach provides a
formula that predicts the average cost, dependent on acres and few other variables, across all
facilities. This overarching approach will, by design, over-predict the costs of small responses
and potentially under-predict costs of very large responses. Such an approach is particularly
harsh on small mines that would be required to post large, unneeded financial assurance. The

3 EPA developed 13 different subformulas to develop financial assurance amounts for the 13 response categories;
EPA Formula Background, Chapter 4, Response Component Regression Analysis.

3182 Fed. Reg. 3388, 3401 (January 11, 2017).

2 “This benchmarking approach is an extremely simplistic approach for creating a cost estimate and cannot account
for numerous site specific/project specific conditions that can have profound impacts on the costs. In other words,
using the acreage of a tailings impoundment multiplied by some one-size-fits-all cost/acre to determine the cost of a
“response activity” for any tailings impoundment will either underestimate the cost, or overestimate the cost.”
AE&MA September 16, 2016 Letter, p.7; “The SRCE costs are based on equipment type, size, capacity, and the
manufacturer’s productivity factor for each specific piece of equipment. This analysis illustrates the type of detailed,
site-specific information required to provide realistic estimates of reclamation and closure costs that stands in
marked contrast to EPA’s simplistic and one-size-fits FR Model.” September 16, 2016 Pershing Gold Letter, p. 6.
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proposed approach would be more appropriate for an insurance-type system where money may
be pooled, but not when individual mines must obtain bonding independently.

A. The Formula Depends on Small Samples with Data Quality and Data Interpretation
Issues

The formula is derived from an analysis of the reclamation and closure plans of 63 currently
operating or proposed facilities. However, the proposed formula uses thirteen subformulas
derived from regression analysis where sample sizes are often much smaller than 63. The
majority of the regressions have samples with 50 percent or fewer of these 63 mines. For many
regressions, a key variable is based upon less than 6 mines. Small sample sizes in general harm
the robustness of regression analyses. Specifically, in this instance, small sample sizes create
two large concerns: potential influence points (i.e. outliers) and the effect of data quality issues.

First, Advocacy is concerned about potential outliers or influence points within the data that may
hurt the validity of the formula. Peer reviewers have also highlighted this issue.” In its
response, EPA identified potential influence points in almost every subformula. These influence
points may be unduly altering the formula causing a much higher, or lower, financial assurance
value. With so many influence points, it is difficult to have confidence in the internal validity of
the formula.

For example, in the case of the open pit cost category, the cost of the Historic Phoenix mine is a
strong outlier. The Historic Phoenix mine open pit cost is $153,000/acre, which is far higher
than the median cost in this category of only $1,600/acre.>* EPA’s test to identify influence
points confirmed this mine’s dramatic effect on the Open Pit’s final subformula. One reviewer
cited this example stating that Phoenix had “huge” response costs - $223 million was due to the
company’s mine closure plan that includes backfilling the pit.”> The reviewer suggested that
EPA include an additional variable in the regression analysis for sites where expensive
backfilling measures are not a requirement or part of the closure plan. EPA’s failure to
separately account for this factor in the regression greatly inflated this category, which accounts
for one of the three largest response costs of the thirteen categories. Similar anomalies are found
in the two other costly categories — the waste rock and heap dump response categories.*®

Second, due to the small sample size, issues with data quality would also be magnified. Errors in
data interpretation or transcription could create a large deviation in the predicted costs. One
peer reviewer evaluated a limited sample of data from four mines and could not replicate the
proposal’s cost/acre allocations from the reclamation and closure plans.”” EPA in its response

¥ Response to Peer Review Comments: CERCLA 108(b) Financial Responsibility Formula for Hardrock Mining
Facilities Background Document December 2016; Chapter 4 Response Component Regression Analysis.

* Formula Background Document, Table G.1, Open Pit Data.

* Reviewer #4, p. 5.

%% Response to Peer Review Comments: CERCLA 108(b) Financial Responsibility Formula for Hardrock Mining
Facilities Background Document December 2016; Chapter 4 Response Component Regression Analysis

T Reviewer #4, pp. 4-5.
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agreed with the reviewer in some instances and promised to alter their allocations in the final
- 38
analysis.

However, this peer reviewer only evaluated four mines and only a few response categories of
these mines. Based on these observations, the reviewer and Advocacy believe that a full review
of every mine would uncover many more errors.”” Even without errors, due to the complexity of
these plans and unique site features, significant professional judgment must be used. Therefore,
different experts most likely would allocate the reclamation and closure plan costs differently.
EPA needs to take additional care when using professional judgment.

The data quality issue can introduce more problematic modeling errors due to the small sample
sizes of these regressions. A few mines whose cost allocations or source control tags*’ are
incorrect or disputed can cause the final regressions to change dramatically. This would result in
very different financial assurance amounts for mines from what are currently proposed.

B. Resulting Financial Assurance Values are not Verified for Reasonable Accuracy

The proposed formula creates financial assurance amounts for individual mines that were not
checked or tested for reasonableness. The predictions must provide reasonable accuracy in order
to achieve the statutory purpose of protecting the environment. EPA established a data quality
control target for the response cost estimate derived from their formula, revealed only to the peer
reviewers, which was no more than double and no less than half of the expected values.*'
However, this data quality standard was not used in the supporting documentation to this rule.*

Before applying the proposal’s source control reductions, almost half of the mines identified by
EPA would require over $250 million in financial assurance from only the response aspect of the
formula.” A few mines would calculate their potential financial assurance as over $1 billion.**
These figures are far higher than the response costs found in the reclamation and closure plans
used by EPA to develop the formula. While the cost of a CERCLA response may be higher than
the costs for a conventional closure, EPA does not evaluate whether its formula creates an
appropriate estimate. EPA needs to apply the data quality standard it has established for the
methodology.

¥ Response to Peer Review Comments: CERCLA 108(b) Financial Responsibility Formula for Hardrock Mining

Facilities Background Document December 2016; Chapter 6

¥ Reviewer #4, pp. 4, 5 and 9.

' Source control tags means describing the engineering measures taken to limit potentially harmful releases of

hazardous substances.

“Reviewer #4, pp. 1 and 7.

“1d.

“ Regulatory Impact Analysis, Appendix B. The response costs addressing remedial actions alone are separate from

ﬁle two other cost categories included in the EPA rule: Natural Resources Damages and Health Assessment costs.
Id.
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C. Costs of Financial Assurance Are Too High for Small Mines

As demonstrated by the six examples in Table I in the Appendix, the EPA formula creates vastly
higher response costs than the estimated reclamation and closure costs, often by one or two
orders of magnitude.* This can be devastating to small mines. As an example, the Hycroft
Mine is owned by a small business that just emerged from a Chapter 11 reorganization last year.
Raising its financial assurance requirements from under $20 million to over $500 million would
be very problematic. Further, based on input from the SERs and state programs, Advocacy has
much greater confidence in the accuracy of the expert driven site-specific financial assurance
amounts than the estimates derived from EPA simplified nationwide formula.

While the model tries to appropriately estimate the proper financial responsibility for mines,
Advocacy is concerned that it is a blunt instrument that will result in very large and unreasonable
figures for smaller mines. Based on EPA’s own analysis in the Regulatory Impact Analysis
(RIA), with costs of many small mines exceeding three percent of sales, these costs could well
undermine the viability of these small firms, and impede the development of future mine
projects. This is especially troubling, given the minimal justification for requiring any financial
assurance for these modern mines.

D. The Peer Review Had Significant Flaws and Did Not Precede Development of the
Proposal

EPA began a peer review of their formula methodology in conjunction with this rulemaking, but
completed it barely before the proposal was signed. The agency’s nonpublic peer review
consisted of four individuals with variable experience in hardrock mining and statistics. This
peer review appears to have significant flaws. In their comments, three of the peer reviewers
expressed confusion about what EPA was attempting to do, the data used in the regression
analysis and the purpose of other data included in the peer review record. They also appeared
uncertain about the final result of the formula and its significance. Only one of the four peer
reviewers managed to provide detailed comments on the formula, and this reviewer was highly
critical of the approach.*® As discussed further below, the peer review material was incomplete,
and should have been the subject of a public, not private, peer review. Most importantly, due to
the ill-timing of the review, EPA was unable to take the opportunity to improve the methodology
as a result of the peer review comments that it did receive.

First, and critically, EPA failed to provide the final results of the model to the peer reviewers to
compare with the associated reclamation and closure costs (see Appendix J of the Background
Document), which was the source of great confusion for most of the reviewers. Instead, EPA
only presented the reviewers with the figures for the initial calculations, before two very large
adjustment factors were applied, which vastly inflated the costs.*” One peer reviewer (number

> The mines selected were presented to the SERs during the Panel Process. “Reported” values were obtained from
the source document without inflation or regional adjustment. “Formula” values were obtained from the slides
presented to the SERs. Advocacy calculated the net present value of the Reported O&M and Water Treatment costs
using the methodology EPA describes in the Formula Background Document pages 4-18 to 4-21.

*® Peer review comments found in Hardrock Mining Peer Review — Combined Documents; Reviewer #4, pp. 4-9.
7 Adjustments were made by using a “smearing factor” and a “source control assumption.” See details in the
Formula Background Document, sections 4.1, 4.2 and 4.4.
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3), stated “I got lost several times, despite the fact that I was taking notes while reading the
report, and in some places I just cannot follow the logic of the Agency.” More troubling the same
peer reviewer stated, “Which dataset was used to run the regressions? I thought it was the one in
2) the first time [ read the report, 5) the second time, and I had literally no idea the third time
around. Help!” Another reviewer noted that “when looking at the formula, given the logs and
powers of 10, it is hard to get an idea of how big the financial responsibility bond will eventually
be. After listing the formula, it would be interesting to see what the amount required would be
for the average facility.” This reviewer couldn’t comment on the accuracy of the approach.*

Second, because the peer review was done late in the rulemaking process, EPA was unable to
incorporate any changes to its approach in the proposed rule as a result of the peer review
comments. In several passages of the Response to Peer Review Comments, EPA promised to
make conforming changes in the final formula documentation when it publishes the final rule.*’

Third, given that this formula methodology was “highly influential” to this rulemaking, the peer
review should have been a public peer review, not a private review by four individuals, of whom
only one was able to fully understand the documents.>® Public peer reviewers could have
performed a much more thorough review, and the results of that peer review could have been
incorporated into the proposal.

As aresult, EPA should (1) reverify its underlying data, (2) rerun the regressions and (3) obtain a
peer review in a public review permitting public comment. Based on the problematic peer
review alone, Advocacy believes that the agency should reconsider this approach and the need
for this rule, as discussed elsewhere.

E.  EPA Did Not Comply with the SBREFA Panel Requirements to Provide Key Information
about the Formula Methodology to Small Entity Representatives

As discussed briefly above, key information was not made available to the SERs in this panel
process. If the SERs had been given the critical information underlying the formula
methodology, the problems presented by EPA’s methodology would have been identified, and
possibly cured.

Below are excerpts from the SBREFA panel report, explaining this problem in more detail.

Many of the SERs commented on their perceptions of the adequacy of the
SBREFA panel process, and expressed frustration about not being provided a
draft version of EPA’s financial responsibility formula. SERs expressed concerns
with the regulatory approach, particularly regarding the potential costs of
complying with requirements for financial assurance for closure and reclamation
as well as CERCLA 108(b) financial responsibility. SERs were not able to provide

¥ Peer review comments found in Hardrock Mining Peer Review — Combined Documents.

* Response to Peer Review Comments: CERCLA 108(b) Financial Responsibility Formula for Hardrock Mining
Facilities Background Document, December 2016.

*0 See discussion of “highly influential”” products in Section 3.2, EPA Peer Review Handbook, Edition #4 (October
2015).
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information to the Panel about how significant those potential costs would have
been for their specific facilities.

Advocacy shares the concerns raised by the SERs. Advocacy believes SERs were
not provided the selection criteria for choosing the input mines, the input data
used to develop the formula, nor the key elements of the formula. SERs could not
estimate the costs of such an approach on their own facilities. Advocacy needed to
evaluate these highly technical data and statistical analysis with the aid of the
mining experts who had considerable knowledge in this area. In Advocacy’s view,
the Panel did not get the full opportunity to receive valuable advice and was
handicapped in developing the Panel recommendations. Advocacy regrets that the
Panel is not able to make more specific recommendations for flexibilities to
minimize the impacts on small entities, and particularly on the formula used to
calculate financial assurance amounts. In the view of Advocacy, SERs on other
panels received more robust information, and those Panel reports reflect more
informed advice.

Panel Report, p. 26.

Given the lack of information available to them, SERs were not able to provide specific
comments to the Panel about how significant those potential costs would have been for their
facilities. Based on the limited information provided to them, the SERs could only conclude
that the formula was vastly overpredicting the costs, and that they had no idea why this would
occur or be needed. Thus, the SERs could not use their expertise to help EPA fix the formula,
which resulted in the highly flawed product contained in the proposal. The statutory purpose of
providing informed advice to the agency was frustrated by this nondisclosure of the formula
details.

4. EPA Should Allow Credit Reductions for Existing Requirements, Delete
Supplemental Engineering Requirements, and Retain the General Performance
Standard

EPA properly recognizes that it should provide financial assurance credit for the 13 response
categories for mines that already incorporate adequate financial assurance and good engineering
plans. The agency proposes to require compliance with 14 pages of engineering standards and
compliance with a general performance standard as a condition for receiving financial assurance
credit. EPA is now proposing specific numeric requirements such as planning for a 200-year
storm event, and reducing net precipitation by 95 percent. These conditions override the site-
specific judgment and flexibility employed by the mines, and approved by state and Federal
regulators.

These engineering provisions require EPA to employ expert judgment about the mine facilities,
and would require second-guessing of the Federal and state mining agency site-specific

determinations. Indeed, the agency states elsewhere that it has “policy concerns about
overseeing other federal and state programs’ financial responsibility requirements for adequacy,
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given other authorities’ expertise with mining regulations.””! The very premise of using the
simplistic formula approach is the avoidance of expert judgment and second-guessing other
mining agencies.

In its approach, EPA has overlooked the fact that not all response categories are needed for all
mines. These include response categories such as Long Term Operation & Maintenance (O&M)
and water treatment. If the mine already meets water quality standards, for example, further
water treatment may not be required. EPA needs to provide for full credit for these elements
where the mining agency has determined that the financial assurance response category is either
not needed at this time, or not needed at all, provided that the agency performs periodic reviews
of these determinations. If EPA does not do so, it will be unnecessarily raising the costs on the
mining facility. EPA needs to explicitly preserve this flexibility in any final rule.

The mining agencies have their own requirements, their own guidance, and states have their own
specific requirements which could easily conflict with the one size fits all requirements. In sum,
EPA should make the following changes. The agency should delete these supplemental
engineering requirements. The agency, instead, should retain the proposed general performance
standard to require practices that would minimize the “degree and duration” of releases of
hazardous substances in its place. Finally, EPA should provide flexibility for the deletion of
unnecessary response categories.

5. EPA Failed to Comply with the RFA in Failing to Consider Significant Small
Business Alternatives Suggested by the SERs; The One EPA Regulatory Alternative
Provides No Direct Relief for Affected Small Firms

The Regulatory Flexibility Act (RFA) requires agencies to consider small business regulatory
alternatives that address small business impacts for the rules significantly affecting small firms.
Those alternatives considered by the agency become part of the Initial Regulatory Flexibility
Analysis (IRFA).”> However, EPA failed to do so. Instead, the proposed rule includes a
regulatory alternative that does not address the significant small entity impacts anticipated by
EPA. Under this regulatory alternative, the mine owner/operator could meet EPA’s financial
assurance responsibility requirement if it is able to pass a proposed financial test. Under this
scenario, EPA would allow the owner/operator to self-insure or use a corporate guarantee.
Owners or operators unable to qualify for the Option 2 financial test would be required to acquire
a third-party instrument or have a trust fund to comply with the rule’s financial assurance
requirement.

Given their financial standing, small entities did not view this as a viable option for their mines.
Without a credit rating, the financial test is unavailable to small firms. 3 In fact, SERs noted that
most small entities do not have credit ratings, so they will often have to use cash or significant
amounts of collateral.>* Similarly, other SER commenters noted difficulties that small entities

°1 82 Fed. Reg. 3388 , 3401 (January 11, 2017).

>25U.S.C. 603.

>3 Proposed 320.43(a)(1)(i) require at least one-long term credit rating of AAA, AA+, AA, AA-, A+, A, or A- to
qualify. No small firm can meet this requirement.

>4 September 16, 2016 AE&MA letter, p. 12.
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experience in obtaining financial assurance instruments, and believe that the costs for 108(b)
instruments will be prohibitive for these entities.’

Advocacy is concerned that EPA’s regulatory alternative will serve to create a competitive
advantage for large businesses. Having a financial test available as a compliance option would
result in a higher proportion of large businesses than small businesses qualifying to self-insure.
This scenario will create a significant cost advantage for large firms relative to small firms,
which results in the opposite outcome from that intended by the RFA, which is designed to
provide regulatory relief to small businesses.

EPA has failed to include in the Initial Regulatory Flexibility Analysis (IRFA) any small
business alternatives that minimize small business impacts. This is very disappointing given that
the panel proceedings identified several alternatives that would achieve the statutory purpose,
including the option of no regulation, or regulating mines that fall within identified regulatory
“gaps.” These alternatives are fully discussed in the panel report, and were all but ignored by the
agency.”® Thus, EPA did not comply with the RFA requirement to identify small business
alternatives in the IRFA. The agency should cure this violation by either withdrawing the
proposal, or including true regulatory alternatives in any future rulemaking activities.

6. EPA Overestimates Regulatory Benefits; Rule Costs Exceed Benefits

On page ES-14 of the RIA, EPA states the following: "EPA could not monetize all of the rule’s
benefits due to data limitations. This RIA, however, estimates that the proposed rule would lead
to $511 million to $527 million in reduced cost to government over 34 years (the period of
analysis) by increasing the likelihood that responsible parties would have access to the necessary
funds for their CERCLA liabilities.”

EPA explains that the $527 million estimate is based on multiplying EPA's total financial
assurance responsibility estimate of $7,064 million by an assumed firm exit rate (7.5 percent).”’
The agency also acknowledges that assuming that all bankrupt firms are left with all unpaid
CERCLA costs is a high-end estimate, because only a fraction of such firms will have remedial
costs, and another portion of those will be paid for in the bankruptcy proceeding.

This approach leads to a vastly overstated estimate of benefits of the proposed rule because of
these three major EPA assumptions, all of which inflate the benefits individually:

1. All mines for every firm that goes bankrupt will require response actions to address
releases;

> September 16, 2016 Pershing Gold letter, pp. 10-11.

> EPA did not address these regulatory alternatives in the preamble, but did address the “deferral” option. In the
rule preamble, EPA discussed several elements of an approach that would defer to robust state and Federal programs
under certain conditions. Unfortunately, this discussion is absent in the RFA section of the proposal, and there is
little evidence that EPA seriously considered this very important option.

>7 Exhibit ES-3; “In the baseline, the government is burdened with the CERCLA cost if a responsible party defaults,
as no third-party instruments will be in place. For the baseline, the government burden rate is estimated using the
firm exit rate derived from the Census Bureau’s Business Dynamics Statistics (BDS). This represents a high-end
estimate that assumes exiting firms fail to meet any of their CERCLA obligations.”
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2. All mines that require response actions to address releases will require every one of the
actions for which EPA modeled costs in their baseline financial assurance responsibility
estimate; and

3. Costs for all modeled response actions will be paid under the CERCLA program (i.e.,
there will be no other entity, including the firm that had been operating the mine, nor the
Federal/state mining authorities directly regulating the mine, that will fund any portion of
response costs).

Although EPA did partially acknowledge the high-end bias of the third item above, the agency
does not address the concerns in either of the first two. To more realistically estimate the
benefits of the proposed rule, EPA needs to incorporate estimates into their analyses that reflect
the fact that each of these activities will occur with less than 100 percent frequency. Although
information is not readily available to develop estimates of the frequency of occurrence for each
of the above activities, Advocacy believes that the following conservative estimates (i.e., actual
values are likely to be lower) are more realistic:

1. Proportion of firms that go bankrupt that require at least one response action: 50 percent;

2. Of the above firms, the proportion of EPA’s total response cost estimate that will actually
be incurred: 50 percent; and

3. Of the above total incurred response action cost, the proportion that is paid via the
CERCLA 108(b) program: 10 percent.”®

Based on these conservative estimates, the estimated benefits of Option 1 of EPA’s proposed
rule in terms of reduced Government Costs would drop from EPA’s $527 million estimate to
$13.2 million. When compared to 34 years of EPA’s estimate of Option 1 annual financial
assurance responsibility expenditures ($171 million/year), the cost/benefit ratio demonstrates the
huge inefficiency of EPA’s regulatory approach. This comparison is displayed below. This
comparison is just another way to appreciate the inappropriateness of this proposal, even if one
ignores the flaws in the formula methodology. The EPA scheme, in effect, is a huge transfer
between msigning firms and the financial assurance industry with comparatively small benefits to
the public.

34-Year Costs 34-Year Benefits*
(millions of 2015%) (millions of 2015%) Costs/Benefits***
EPA EPA Adjusted EPA Adjusted
5,814%% 527 13 11 447

* EPA lists the following as non-quantified benefits of the proposed rule: improved efficiency
in capital markets due to increased transparency of environmental liabilities; decrease in human
and ecosystem exposure to harmful contaminants due to more expeditious site cleanups; and
decrease in human and ecosystem exposure to harmful contaminants due to incentivized actions
by mining industry to improve environmental performance.

**EPA annual estimate of $171 million/year x 34 years

***Costs/Benefits calculated using EPA method and adjusted method using conservative values

¥ These figures were derived from the SC&A Task 4 memo, draft dated January 12, 2017, based on professional
engineering judgment.

> In Table ES-4 of the RIA, EPA estimates that the majority of the costs ($127 of $171 million) is a transfer
between the mining industry and the financial industry.
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Conclusion

EPA is proposing a rule that would cost $171 million annually by its own estimate, to address
risks that are already addressed by state and Federal agencies. Given the minimal remaining
risks, the statute does not require any regulation under CERCLA 108(b) to address the hardrock
mining industry. EPA also greatly overstates the benefits of this rulemaking by failing to
incorporate valid estimates of the incremental impact of the proposed rule. When properly
evaluated, the costs of the proposed action far outweigh the benefits.

The historical record does not support a determination of risk levels requiring new Federal
involvement, especially when EPA has not refuted the assertion that certain regulatory programs
provide coverage of the same response actions that EPA plans to cover (e.g., state and Federal
mining regulations). Given the lack of evidence for substantial risks, a more reasonable
approach is for EPA to focus on reducing any identified residual risks within the current
regulatory framework rather than promulgating a new set of EPA-specific financial assurance
requirements.

Advocacy urges EPA to give full consideration to the above issues and recommendations.
Advocacy is prepared to work with EPA on these issues and would welcome the opportunity to
engage in broader consultations on these issues.

If you have any questions or require additional information please contact me or Assistant Chief
Counsel Kevin Bromberg (202) 205-6964 or by email at kevin.bromberg(@sba.gov.

Sincerely,

/s/

The Honorable Darryl L. DePriest
Chief Counsel

Office of Advocacy

U.S. Small Business Administration

Copy to: The Honorable Howard Shelanski
Administrator
Office of Information and Regulatory Affairs
Office of Management and Budget
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APPENDIX:

Table I: Six Mines - Actual Costs from Source Documents vs Modeled Costs
from Formula

Mine 5 Nixon Fork Alaska Mine 60 Lisbon Valley Utah
Category Reported Formula Category Reported Formula
Waste Rock 100,000 1,320,000 Open Pit 156,000 12,610,000
Tailings 420,000 1,690,000 Waste Rock 1,130,000 26,080,000
Underground Mine 56,000 200,000 Drainage 21,000 1,040,000
Drainage Missing 130,000 Interim O&M 4,605,000 44,600,000
Interim O&M 4,355,000 19,540,000 Water Treatment Missing 2,700,000
Water Treatment Missing 67,000 Short Term O&M 749,000 1,970,000
Short Term O&M 64,000 500,000 Long Term O&M missing 3,840,000
Long Term O&M Missing 46,000
Mine 12 Johnson Camp Arizona Mine 27 Idaho Cobalt
Category Reported Formula Category Reported Formula
Open Pit 30,000 18,830,000 Process Pond 235,000 240,000
Waste Rock 339,000 13,100,000 Tailings 5,400,000 4,030,000
Heap Dump Leach 812,000 31,570,000 Drainage Missing 210,000
Drainage missing 1,020,000 Interim O&M 23,389,000 11,380,000
Interim O&M missing 24,630,000 Water Treatment 632,000 130,000
Water Treatment missing 2,690,000 Short Term O&M 2,744,000 680,000
Short Term O&M missing 1,940,000 Long Term O&M missing 750,000
Long Term O&M missing 3,740,000
Mine 42 Hycroft Nevada Mine 53 Standard Mine Nevada
Category Reported Formula Category Reported Formula
Open Pit 77,000 197,900,000 Open Pit 27,000 4,440,000
Waste Rock 3,567,000 76,790,000 Waste Rock 524,000 12,390,000
Heap Dump Leach 4,128,000 118,200,000 Heap Dump Leach 2800,000 11,180,000
Process Pond 1,000,000 1,890,000 Process Pond 228,000 170,000
Drainage 331,000 2,900,000 Drainage 3,000 670,000
Interim O&M 95,640,000 69,130,000 Interim O&M 16,600,000 35,790,000
Water Treatment Missing 14,050,000 Water Treatment Missing 1,090,000
Short Term O&M 2,385,0000 3,930,000 Short Term O&M 722,000 1,460,000
Long Term O&M missing 11,050,000 Long Term O&M Missing 2,420,000
- 18-
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To: kevin.bromberg@sba.gov[kevin.bromberg@sba.gov]; Brown, Byron[brown.byron@epa.gov]
Cc: Sugiyama, George[sugiyama.george@epa.gov]; Kreutzer, David[kreutzer.david@epa.gov]
From: Schnare, David

Sent: Thur 3/9/2017 7:47:41 PM

Subject: RE: Hard Rock Mining Meeting

Kevin:

Byron has the lead on OLEM issues and you should contact him directly, as necessary.

dschnare

From: Bromberg, Kevin L. [mailto:kevin.bromberg@sba.gov]

Sent: Thursday, March 9, 2017 2:33 PM

To: Schnare, David <schnare.david@epa.gov>

Cc: Sugiyama, George <sugiyama.george@epa.gov>; Kreutzer, David
<kreutzer.david@epa.gov>

Subject: Hard Rock Mining Meeting

My meeting (accompanied by our economist, Michael McManus) is scheduled for Tuesday April
21 at 11 AM with Barry Breen, and presumably OLEM staff. You asked me to tell you so that
you could send someone to attend. Charley Maresca, the Director for Interagency Affairs and
me are also meeting with Samantha Dravis on the following day to address this and other issues
(SBREFA panel procedures and regulatory reform).

At this meeting with OLEM, I’d like to discuss our comment letter, EPA’s preliminary response
to this letter, and EPA’s plans to work on this rulemaking during the 120 day comment period
extension. | Deliberative Process Privilege/Ex. 5 . We also could

briefly address 108(b) and the three “other” industries.

David, who is being assigned to this issue within the transition team (and possibly OP?)
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George, I thought I’d copy you on this note since this issue is of major significance. Feel free to

contact me.

Kevin

£ Kevin Bromberg

Assistant Chief Counsel for Environmental Policy
# SBA // Office of Advocacy

409 3rd St. SW, Washington, D.C. 20416

g2 kevin.bromberg@sba.gov & 202.481.2963

&

Personal Matters/Ex. 6
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To: Ericksen, Douglericksen.doug@epa.gov]
Cc: Kreutzer, David[kreutzer.david@epa.gov]
From: Schnare, David

Sent: Tue 3/14/2017 3:54:04 PM

Subject: Re: Non-EPA response team

Why ? Pruitt has not taken ownership of the issue as best I can tell. Or do you know something I
don't?

d
Sent from my iPhone

On Mar 14, 2017, at 11:52 AM, Ericksen, Doug <cricksen.doug(@epa.gov> wrote:

David and David,

As you time allows I would like to sit down with you to put together a list of scientists and
professionals who can provide balance to the climate change CO2 conversation.

We can discuss more in person.

Doug Ericksen
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To: Jackson, Ryan[jackson.ryan@epa.gov]; Schnare, David[schnare.david@epa.gov]; Kreutzer,
David[kreutzer.david@epa.gov]

From: Benton, Donald

Sent: Mon 3/6/2017 11:26:00 PM

Subject: Climate Crusade Cash

FYI- This is something we need to look in to.

It has been reported that this company is NOT an independent researcher and that the Obama
Administration issued them several contracts for studies on Climate Change.

Don

Senator Don Benton

Senior White House Advisor
Office of the Administrator

202.564.4711

From: stevescare( Personal email/Ex. 6

Sent: Saturday, March 4, 2017 11:38 AM

To: stevescare; Personal email/Ex. 6 | Donald <benton.donald@epa.gov>
Subject: Plus $$---Re: Climate Crusade Cash

Multiple federal contracts for ICF

https://www.icf.com/news

https://www.icf.com/news/2017/01/ntis-selects-icf-as-industry-partner-for-data-innovation

In a recent press release, U.S. Secretary of Commerce Penny Pritzker describes
these partnerships as an opportunity to “unlock new federal data that will
leverage advances in data science, promote software development and
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accelerate innovation.”

Subject: Climate Crusade Cash

In fighting climate change and oil dependence, California needs all its tools

hitp:/lwww.sachee.com/opinion/op-ed/soapbox/article136059388.html

"A new study from independent global consulting firm ICF shows that
increasing the Low Carbon Fuel Standard targets doesn’t just cut emissions
from fuels directly; it also eases compliance costs on the cap-and-trade
side."

The authors do not share the study but the firm ICF is well connected $3$3$$

In exchange for being so helpful ICF is rewarded handsomely.

EPA Office of Water
Selects ICF for $12 Million
Human Health Risk
Assessment Contract
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Read more here: http://iwww.sacbee.com/opinion/op-ed/soapbox/article 136053388 htmlistorylink=cpy
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To: Schnare, David[schnare.david@epa.gov]
Cc: Pruitt, Scott[Pruitt.Scott@epa.gov]

From: Kreutzer, David

Sent: Tue 2/21/2017 4:19:48 PM

Subject: ADA support for FR Publication

ADA memo.docx

David,

Attached is a memo explaining the ADA’s support for publishing the Amalgam Separator Rule
in the Federal Register.

Please, let me know if you have any questions.

David

David W. Kreutzer, Ph.D.

202.564.3113

IMPORTANT: Please note that any correspondence with this account may become a federal
record and be subject to Freedom of Information Act (FOIA) requests.

ED_001612_00026759-00001



To: David Schnare

From: Kreutzer, David

cc: Administrator Pruitt

Date: February 21, 2017

Re: Amalgam Separator Rule and the ADA

Effluent Limitations Guidelines and Standards for the Dental Category is a final rule that is
currently in the queue for publication in the Federal Register. It establishes a technology-based
standard for limiting the discharge of mercury and other metals from existing and new dental
practices. In essence, it requires the use of existing technology to divert amalgam from the
waste-water stream of dental offices.

The Federal Register notice indicates that the rule aligned with the recommended practices of
the American Dental Association (ADA). Under the assumption that the group most harmed by
the rule would be the members of the ADA, | contacted the ADA to see if they were opposed or
in favor. If they had no opposition, then significant opposition anywhere would be unlikely.

| spoke with Jeff Troupe, Senior Legislative Liaison at the ADA headquarters in Chicago, and with
the ADA’s representatives in DC, Jerry Bowman and Robert Burns. They said that though the
original version of the rule was very problematic, the EPA worked with them to come up with an
acceptable version. They indicated that the ADA would like the final rule to be published as is.
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To: Schnare, David[schnare.david@epa.gov]
From: Kreutzer, David

Sent: Mon 3/13/2017 3:52:50 PM

Subject: FW: LNT dose respone

Talked with Al McGartland about LNT research and he said they could probably have Cox OR
Calabrese give a talk to the econ group but that LNT it really the province of ORD. So, I
contacted Bruce, Assoc Dir for Science. Here’s what I got.

Deliberative Process Privilege/Ex. 5

David

From: Rodan, Bruce

Sent: Friday, March 10, 2017 6:17 PM

To: Kreutzer, David <kreutzer.david@epa.gov>
Cc: Kavlock, Robert <Kavlock.Robert@epa.gov>
Subject: RE: LNT dose respone

Dr. Kreutzer,

Hi. I asked our ORD Laboratories/Centers to check on your question regarding whether EPA 1is
conducting research on Linear Non-Threshold dose-response. Some of the details are bulleted
below, but I thought it would be useful to start by placing dose-response (D-R) issues in context.
D-R considerations are central to many of the decisions made by EPA, where evaluating the
potential for effects at low exposures to potentially millions of Americans becomes a primary
public health consideration—and where these evaluations are usually conducted within the
statistical noise of any available data. This very low-dose region is where data, mechanistic
knowledge, and assumptions inform decisions regarding the shape of the dose-response curve —
is the D-R likely to be linear from zero exposure, linear but only after a threshold dose has been
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exceeded, following some other D-R mathematical function, or non-monotic (e.g., bi-phasic)?
The Linear No-Threshold model is used where it is assumed that damage is directly proportional
(linear) to the dose of the chemical at all dose levels. Currently:

* ORD is not conducting research specifically on the linear no-threshold dose response
hypothesis

» EPA is currently funding a National Academies of Science study to develop a strategy for
evaluating whether EPA's current regulatory toxicity tests are designed appropriately to
capture any low-dose effects for endocrine disruptors, entitled: “Unraveling Low Dose
Toxicity: Case Studies of Systematic Review of Evidence.” (Abstract appended*)

» Since dose-response is a such a major component of toxicology and risk assessment, many
of ORD’s studies and assessments include one or more of the following D-R components:

O Evaluation of the way a chemical causes an effect (i.e., mode-of-action) as a function
of dose or concentration of chemical;

O Computational models investigating tipping points, meaning the point at which the
biological effect of the chemical can be considered negative or adverse;

O Toxicokinetic (how a chemical is absorbed, distributed, metabolized, and excreted)
modeling which allows the data to govern the shape of the dose-response curve—be it
linear or nonlinear—at doses down to zero.

»  We also maintain a suite of dose-response models and continue to advance the state of the
science with modeling approaches.

» ORD does not conduct radiation research—if you need more information, we would be
happy to follow-up with Bill Long who is the Director of the Center for Radon and Air
Toxics in the Indoor Environments Division in OAR.

*Unraveling Low Dose Toxicity: Case Studies of Systematic Review of Evidence
Board on Environmental Studies and Toxicology

httn://dels.nas.eduy/Study-In-Progress/Unraveling-Dose-Toxicity-Case-Studies/DELS-BEST-14-

Statement of Task

“An ad hoc committee under the auspices of the National Research Council (NRC) will develop
a strategy for evaluating whether EPA's current regulatory toxicity-testing practices allow for
adequate consideration of evidence of low-dose adverse human effects that act through an
endocrine-mediated pathway. The study will include a scientific workshop to support the
conduct of systematic reviews of human and animal toxicology data for two or more chemicals
that affect the estrogen or androgen system. The workshop will seek to identify examples of
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relevant chemicals, populations/model systems, and end points of interest for further study using
systematic-review methods. Systematic reviews for these chemicals/populations/end points for
human and animal data streams will be performed under the direction of the committee. The
committee will evaluate the results of the systematic reviews, demonstrate how human and
animal data streams can be integrated, determine whether the evidence supports a likely causal
association, and evaluate the nature and relevance of the dose-response relationship(s). The
committee will consider how to use adverse outcome pathway (AOP) or other mechanistic data,
including high-throughput data and pharmacokinetic information, to elucidate under what
circumstances human and animal data may be concordant or discordant.”

Hoping this is helpful, and happy to clarify any questions.

Bruce Rodan
Associate Director for Science

EPA Office of Research and Development

From: Kreutzer, David

Sent: Thursday, March 9, 2017 5:18 PM
To: Rodan, Bruce <rodan.bruce@epa.gov>
Subject: LNT dose respone

Bruce,

Has there been any recent EPA research on Linear No-Threshold dose response
hyposthesis—either broadly or for specific chemicals/radiation?

David

David W. Kreutzer, Ph.D.
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202.564.3113

IMPORTANT: Please note that any correspondence with this account may become a federal
record and be subject to Freedom of Information Act (FOIA) requests.
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Bcc: Benton, Donald[benton.donald@epa.gov]

Cc: Dravis, Samantha[dravis.samantha@epa.gov]; Schnare, David[schnare.david@epa.gov]
To: Jackson, Ryan[jackson.ryan@epa.gov]
From: Kreutzer, David

Sent: Fri 3/3/2017 3:15:57 PM
Subject: Fwd: OITA Weekly Report

Ryan,
The first item in the list below (SOI with the World Bank) raises a red flag. The email doesn't
say anything about climate/CO2, but since this was all done in the McCarthy EPA, I'd be very
surprised if there weren't CO2 targets of some sort.
Il ask for a copy of the SOI and give it a look.
David
Sent from my iPhone
Begin forwarded message:
From: "Nishida, Jane" <Nishida.Jane(@epa.gov>
Date: March 3, 2017 at 8:10:24 AM EST

To: "Kreutzer, David" <kreutzer.david@epa.gov>
Subject: FW: OITA Weekly Report

David,

I just found out that you are not on the Weekly Report Group list, so I will copy you in the
future.

Jane

From: Nishida, Jane
Sent: Thursday, March 02, 2017 4:28 PM
To: Weekly Report Group <Weckly Report Group@epa.gov>
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Subject: OITA Weekly Report

Action Items (Including Hot Issues and Important Deadlines)

EPA - World Bank Cooperation: OITA seeks approval to sign a Statement of
Intent (SOI) between EPA and the World Bank to cooperate on environmental
issues that are shared priorities.

o LI Priority areas include air quality management, reducing mercury in
artisanal and small-scale gold mining, enacting lead paint laws consistent with the
U.S. standard, and promoting environmental governance.

o LU The SOl is a voluntary arrangement between EPA and the World Bank
that expresses the good faith intentions of the Parties to cooperate on priority areas
and does not create any contractual obligations.

o |LILILILIILIT The SOI has been reviewed by all the relevant EPA offices and OGC,
and the World Bank is ready to sign the document.

Upcoming Engagements (Including Major Public Events)

G7 Environment Ministers Meeting: The Administrator has received a formal
invitation letter from the Italian Minister of Environment to participate in the G7
Environment Ministers Meeting in Bologna, Italy, on June 11-12.

o[0T Italy will also be organizing two side events, one focused on the role of
universities/research centers in sustainable development and the second focused
on the contribution of firms to the 2030 Agenda on Sustainable Development.

o100 OITA represented EPA at the first Policy Coordination Committee
(PCC) meeting convened by the National Security Staff to prepare for the G7 and
G20 Leader's Summits, in May and June respectively, that the President is
expected to attend.

o ILILILIIILI] The PCC reviewed the issues on the G7 and G20 agenda - the EPA
related agenda items include food waste as a part of the food security dialogue,
and resource efficiency and marine litter in coordination with the State Department.
The Sub-PCC on Climate and Energy is also looking at oil and gas infrastructure,
energy efficiency, and fossil fuel subsidies.
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National Tribal Caucus Meeting: The Executive Officers of the National Tribal
Caucus (NTC) will be holding a conference call with ECOS Executive Officers on
March 3.

o JLILILILIILITNTC and ECOS call builds on the emerging partnership between state
and tribal governments to cooperate on environmental issues such as emergency
response and solid waste management.

o JLILILILIILILT NTC Chair is planning to attend the ECOS meeting in April and would
like to schedule an introductory meeting with the Administrator while he is in DC.

o000 NTC is also working on collecting and consolidating tribal budget

needs, including tribal infrastructure needs, and updating the NTC transition
document for the new EPA leadership team.

Past week accomplishments (Good News Stories)

EPA Assists the US-Brazil Business Council: OITA met with representatives
from the US-Brazil Business Council which is interested in finding ways to reduce
barriers to US private investment in Brazil.

o[ 10000 The Council is interested in helping the Brazilian Government’s
process to reform its EIA and licensing procedures which the Council’'s membership
view as overly burdensome, time-consuming, and uncoordinated.

o000 The Council was particularly interested in support that EPA has
provided to Central America countries on EIA issues under the Central American
Free Trade Agreement Program (CAFTA).

o[ 10000 They think the “Technical Review Guidelines for Environmental Impact
Assessments in the Tourism, Energy and Mining Sectors” that EPA developed
under CAFTA would be particularly helpful in Brazil and plan to follow up with the
US Embassy in Brasilia.
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To: Schnare, David[schnare.david@epa.gov]

From: Kreutzer, David
Sent: Thur 3/16/2017 10:03:33 PM
Subject: [

Totally bummed out. Not totally surprised.
Wish you the very best. Who knows what's in store here for me.
David

Sent from my iPhone
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From: Schnare, David

Location: 3330

Importance: Normal

Subject: National HQ & RG 1st Assistants VTC - DCRoomARN3330/DC-AR-OARM
Start Date/Time: Tue 3/21/2017 4:00:00 PM

End Date/Time: Tue 3/21/2017 4:30:00 PM
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From: Sharma, Prianka P.

Location: Advo Conference Room

Importance: High

Subject: Canceled: The Future of Environmental Law Under the Trump Administration (Webinar)
Categories: EZ Record - Shared

Start Date/Time: Mon 3/13/2017 9:30:00 PM

End Date/Time: Mon 3/13/2017 11:30:00 PM

Program Overview:

Dr. David Schnare, who was part of President-elect Trump's EPA Transition Landing
Team, headlines a distinguished panel of experts to discuss the Trump Administration's
environmental law agenda at an EBA Energizer on March 13 from 5:30pm to 7:30pm
at Hogan Lovells US LLP in Washington, DC. Panelists will focus particularly on the
impact of environmental laws on the energy sector. Rep. Dr. Schnare will be joined by
Matt Kellogg, senior policy advisor and counsel to U.S. House Majority Leader Kevin
McCarthy, and Richard Alonso, a partner with Bracewell LLP. Justin Savage, a partner
with Hogan Lovells will moderate the event. This program is presented by the EBA's
Environmental Regulation Committee.

Thanks to our Sponsor:

Hosted By: Hogan Lovells US LLP

Moderator:

Justin Savage, Partner, Hogan Lovells US LLP

Panelists:

Richard Alonso, Partner, Bracewell LLP

Matthew Kellogg, Senior Policy Advisor & Counsel, House Majority Leader Kevin
McCarthy, U.S. House of Representatives

Dr. David Schnare, Esq., Ph.D, Environmental Protection Agency (EPA) Transition
Team and Landing Team

ED_001612_00027378-00001



From: Schnare, David

Location: Rayburn 2321

Importance: Normal

Subject: IRIS Joe Brazauskas 202-225-6371
Start Date/Time: Thur 3/16/2017 2:00:00 PM
End Date/Time: Thur 3/16/2017 3:30:00 PM
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From: Willis, Sharnett

Importance: Normal

Subject: ECOS Workshop

Start Date/Time: Thur 4/6/2017 4:00:00 AM
End Date/Time: Sat 4/8/2017 4:00:00 AM
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From: Willis, Sharnett

Importance: Normal

Subject: Sharnett's Compressed Day

Start Date/Time: Mon 3/13/2017 4:00:00 AM
End Date/Time: Tue 3/14/2017 4:00:00 AM
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From: Schnare, David

Importance: Normal

Subject: Sarvadi

Start Date/Time: Wed 3/15/2017 3:00:00 PM
End Date/Time: Wed 3/15/2017 4:00:00 PM
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From: Schnare, David

Location: O’Neill House Office Building. Wes Gwinn, 202.225.7749
Importance: Normal

Subject: Gold King Mine

Start Date/Time: Fri 3/10/2017 2:00:00 PM

End Date/Time: Fri 3/10/2017 3:00:00 PM
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From: Schnare, David

Importance: Normal

Subject: Falls cHURCH

Start Date/Time: Thur 3/9/2017 1:00:00 PM
End Date/Time: Thur 3/9/2017 4:00:00 PM

ED_001612_00027405-00001



From: Schnare, David

Importance: Normal

Subject: Cleland Hamnet

Start Date/Time: Wed 3/8/2017 7:30:00 PM
End Date/Time: Wed 3/8/2017 8:30:00 PM
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From: Schnare, David

Importance: Normal

Subject: Jon Speri - CBO

Start Date/Time: Wed 3/8/2017 3:00:00 PM
End Date/Time: Wed 3/8/2017 3:30:00 PM
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From: Schnare, David

Location: Pentagon City

Importance: Normal

Subject: Craig Richardson

Start Date/Time: Wed 3/8/2017 10:30:00 PM
End Date/Time: Thur 3/9/2017 12:30:00 AM

ED_001612_00027412-00001



From: Coleman, Sam

Importance: Normal

Subject: Call with HQ

Start Date/Time: Mon 3/6/2017 9:30:00 PM
End Date/Time: Mon 3/6/2017 10:00:00 PM
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From: Schnare, David

Importance: Normal

Subject: NEDA

Start Date/Time: Thur 3/23/2017 2:00:00 PM
End Date/Time: Thur 3/23/2017 5:00:00 PM
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From: Dunham, Sarah
Location: WJC-N 5400 + Video with RTP +

Non-responsive Conference Code/Ex.6

Importance: Normal

Subject: Regional Haze

Start Date/Time: Fri 3/3/2017 9:00:00 PM
End Date/Time: Fri 3/3/2017 9:30:00 PM

To: Dunham, Sarah; Lewis, Josh; Page, Steve; Koerber, Mike; Schnare, David; Richardson,

RobinH; Schmidt, Lorie; Zenick, Elliott
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From: Jackson, Ryan
Location: 3402 WJC-N
Importance: Normal

Subject: Discussion on facilities in Las Vegas with Donna V.

Start Date/Time: Fri 3/3/2017 8:00:00 PM
End Date/Time: Fri 3/3/2017 8:30:00 PM
LV Talkers03022017v2.docx
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Las Vegas — EPA Lab Talking Points

Background:

The FY 2015 Omnibus Consolidated and Further Continuing Appropriations Act provides $7.85M for the
design and engineering plans for a new research facility as described in the budget request.

e EPA occupied several leased facilities in Las Vegas supporting the activities of both laboratory
and administrative activities.

e EPA has extended the leases to 2020 — would have allowed for the necessary construction of the
consolidated facility and the Environmental Due Diligence (EDDP) efforts to clean up the UNLV
lab.

e EPAreleased 2.5 buildings at the end of Oct. 2016

e EPA engaged GSA at multiple levels to assist/lead on the identification of suitable land to
construct. A sources sought notification was never issued by GSA.

e In April 2015, the EPA’s master planning contractor delivered the updated Program of
Requirements (POR) and budget estimates for a consolidated building requirements. The
budget estimate was within 5 percent of the original estimate.

¢ Inthe absence of a suitable location to build, the design was halted. This action preserved
~S7M of the earmarked B&F funds.

e The estimated cost for the consolidated LV lab was between $87 - $93M (difference between
EPA and GSA estimates)

Issues:

e EPA worked with GSA R9 to identify a suitable location to site the building.

o GSA would not consider a lease construct option because Congress, having funded
design, appears to be a federally funded construction project

o The current leases in LV will expire in 2020. Realistically, EPA would have needed a new
location by 2018 to be able to complete the EDDP on the remaining UNLV lab space.

¢ Inthe absence of a decision, ORD & OAR have made arrangements to shift lab work to existing
EPA locations.

e EPAis completing the POR for the La Plaza administrative complex — supporting non-lab
functions currently residing in LV. Determination will be made in the next few weeks as to
whether this will require above prospectus (congressional) coordination.

e Remaining B&F dollars earmarked for this project should be used to support lab consolidation
efforts at other locations.
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From: Schnare, David

Location: 555 14th St. NW Washington DC
Importance: Normal

Subject: Hogan-Lovell - Trump energy litigation
Start Date/Time: Mon 3/13/2017 9:30:00 PM

End Date/Time: Mon 3/13/2017 11:30:00 PM

Conference room 12.106/107
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From: Schnare, David

Importance: Normal

Subject:  Miller dinner

Start Date/Time: Thur 3/9/2017 11:00:00 PM
End Date/Time: Thur 3/9/2017 11:30:00 PM
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From: Williams, Michael B. EOP/OMB
Location: Call-in

Importance: Normal

Subject: EPA Reg Review Call

Start Date/Time: Fri 3/3/2017 7:00:00 PM
End Date/Time: Fri 3/3/2017 8:00:00 PM

>

Call-in details:

Non-responsive Conference Code/Ex.6
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From: Flynn, Mike

Location: WJC-N 3402
Importance: Normal

Subject: Discussion on SES

Start Date/Time: Fri 3/3/2017 8:30:00 PM
End Date/Time: Fri 3/3/2017 9:00:00 PM
PENDING SES INFO Mar 1.docx

SES CDP One Pager.final.docx

Senior Executive Service Hiring issues.docx

Sct: Tamika Burton, 564-4711
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Senior Executive Service Candidate Development Program

The Environmental Protection Agency has approximately 280 career Senior Executive Service
positions. The annual attrition rate for the SES is about 25 per year. Therefore, the EPA is
constantly recruiting for and filling these senior leadership positions. In addition, about three
fourths of its SES corps is eligible for retirement within the next five years. EPA has been
developing a cadre of future senior leaders to fill these positions and the SES Candidate
Development Program is an excellent way to prepare high-performing employees for these
leadership positions. This program also advances the goal of a corporate SES by developing a
cadre of career executives who share a government-wide perspective and are well positioned
to lead change both within their agencies and throughout government. About two years ago,
the EPA ran a SESCDP in partnership with the Department of Treasury with about 26 candidates
from within and outside the agency participating in the program. Candidates from that
program are still completing program requirements.

Last fall, the EPA announced another SESCDP in partnership with the Department of Interior for
a 12-month program. The SES CDP was competitively announced on USAJOBS, the Office of
Personnel Management’s official employment website. Applicants underwent a multifaceted
selection process that included an evaluation of their executive core qualifications statements
and structured interviews. The current SES corps were valuable participants in the selection
process, screening applications and interviewing candidates.

The 25 candidates selected for this SESCDP include 17 from within EPA, and eight from other
agencies, including the Department of Homeland Security and the Department of the Army. The
candidates will now participate in an intensive training program, scheduled to start later this
month and designed to develop their leadership competencies. The program will provide a
series of developmental experiences including formal courses and seminars, rotational
assignments, and an SES mentor. In addition, candidates will participate in seminars to further
their understanding of the EPA and its mission, values, and challenges.

Candidates who successfully complete an SESCDP need to be certified by OPM. This
certification allows them to apply for and be selected for SES positions without further
competition. Certification does not make them SES members, and it does not guarantee
placement as an SES.

The SESCPD is an excellent succession management tool for the agency and we are looking
forward to announcing this next class to the agency.
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From: Schnare, David

Importance: Normal

Subject: Out of the office

Start Date/Time: Mon 3/6/2017 12:00:00 PM
End Date/Time: Mon 3/6/2017 6:00:00 PM
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From: Willis, Sharnett

Location: 3402 WJC-N

Importance: Normal

Subject: Pruitt Day 1/ Week 1

Categories: EZ Record - Shared
Start Date/Time: Fri 2/10/2017 5:15:00 PM
End Date/Time: Fri 2/10/2017 6:00:00 PM
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From: Willis, Sharnett

Location: 3412 WJC-N

Importance: Normal

Subject:  Pruitt Day 1

Categories: EZ Record - Shared

Start Date/Time: Wed 2/8/2017 7:30:00 PM
End Date/Time: Wed 2/8/2017 8:00:00 PM
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From: Willis, Sharnett

Location: 3412 WJC-N

Importance: Normal

Subject:  Pruitt Day 1

Categories: EZ Record - Shared

Start Date/Time: Mon 2/6/2017 3:00:00 PM
End Date/Time: Mon 2/6/2017 4:00:00 PM
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To: Schnare, David[schnare.david@epa.gov]
From: David Schnare

Sent: Sun 3/12/2017 3:01:39 PM

Subject: Int

Environ. Res. LNT-Obit.-1.pdf

David W. Schnare, Esq. Ph.D.
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Environmental Research 155 (2017) 276-278

Obituary notice: LNT dead at 89 years, a life in the spotlight

Edward J. Calabrese

Department of Environmental Health Sciences, Morrill |, N344, University of Massachusetts, Amherst, MA 01003, USA

ARTICLE INFO ABSTRACT

Keywords:

Considerable recent findings have revealed that the linear dose response for cancer risk assessment has not only

LNT outlived its utility in predicting risk but is based on a flawed scientific foundation. The present article

Dose response

Risk assessment

Cancer

Hormesis

Environmental regulations

characterizes this demise of a key concept of environmental risk assessment, in the framework of a figurative
obituary of a long-lived concept that has poorly served society. This obituary is intended to illustrate an
integrated mix of poignant and improper historical judgments that led to both the acceptance and ultimately the
demise of this once intellectually facile and nearly universally accepted concept.

1. Introduction

The linear dose-response relationship for carcinogen risk assess-
ment, otherwise known as the linear-no-threshold (nicknamed LNT)
model died on January 10, 2017 due to an academic version of multiple
system failure. This involved a poor theoretical basis, an incapacity for
validation and a rejection by hundreds of studies, along with a striking
ineptness for accurate predictions in the low dose zone (Calabrese,
2009, 2011a). Speeding its demise was a recently discovered series of
epic scandals involving some of the best and brightest from the worlds
of academia and government. Its final demise came with two recent
publications in the journal Environmental Research (Calabrese,
2017a; Calabrese, 2017b) showing that LNT exhibited several serious
academic mutations, which allowed it to be misapplied and to grow
unchecked, a process that would ultimately lead to self-destruction.
LNT was finatly put to rest in a grave outside Washington, DC. The
ceremony was surprisingly well attended by numerous inconsolable
consultants and governmental regulators who made their economic
livelihoods based on the tenets and applications of LNT in cancer risk
assessment. The service was presided over by a former head of the US
EPA, who had a difficult time keeping her composure, having lost a
long time, but fundamentally misunderstood ideology, which harmed
nearly everything it touched because of its blind acceptance and
unproven character.

1.1. LNT: its life, significance and demise
LNT was always the star of the show, starting with its highly
auspicious birth—an event that was heralded by some leaders of

science as the key element in explaining life itself as well as the origins
of man on earth. In 1928 LNT was born by the creativity of two

E-mail address: edward

shoclph.umass.edu.

http://dxdoiorg/ 101016/ envres. 2017.02.031

physical chemists from no less than the University of California at
Berkeley. One of these chemists, Professor Gilbert Lewis, an academic
jack-of-all-trades and master of all, himself having been nominated for
the Nobel Prize some 42 times, only to be repeatedly overlooked due to
human jealousy born of rivalry. Despite his own death on a Saturday
afternoon in March 1946 due to an apparent accidental release of
cyanide during an experiment, Professor Lewis remains well known to
all high school and college chemistry students for his famous Lewis
acids and bases concepts. However, Lewis and his colleague Axel Olson
decided to leave the comfort of their physical chemistry laboratory and
proffer an explanation for a truly big question - how did we get here?
Their answer to the evolutionary conundrum, they believed, was to be
found in the recently published work of the radiation geneticist
Hermann Muller, a professor at the University of Texas at Austin.
Muller and many rivals long believed that uniocking the mechanism of
evolution was the biggest question in biology and that whoever got
there first would take home the Nobel Prize. Muller worked on this
question for over 15 years, and then finally closed in on it late in 1926,
ascant few months ahead of the competition. As he neared the research
finish line in the spring of 1927, Muller used his contacts at the journal
Science (Muller, 1927) to publish the first report of an exogenous
agent, in this case X-rays, capable of producing mutations.

Lewis and Olsen did not hesitate to use Muller's discovery to
declare that they had now figured out the mechanism of evolution. The
engine of evolution, by their account, resulted from mutations occur-
ring from continuous exposure to low levels of background radiation
emanating from the cosmos and terrestrial earth. Their explanation,
however, needed and therefore assumed a linear dose-response profile
for radiation to insure that mutations could actually occur at back-
ground levels. Lewis and Olsen offered this explanation even though
Muiler's research at the time never revealed the true nature of the dose
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response for X-ray-induced mutations at low doses. Their explanation,
based on an assumed extrapolation of Muller's dose response curve,
was published in a 1928 article in the prestigious journal Nature
(Olson and Lewis, 1928). Thus, the LNT was born, not in the service of
and application for environmental risk assessment, but out of an
unproven assumption to answer the most vexing question in life.

Intriguing though it was, the explanation of Lewis and Olson would
fail to gain traction, eventually being discredited by Muller himself.
Background radiation was so low or weak that it could only explain
about 1/1300th the mutation rate in Muller's control group (Muller
and Mott-Smith, 1930; Muller, 1930), making the LNT too inept for a
plausible explanation. In a strange way, Lewis' mistake was com-
pounded by the failure of Muller to present any data in the Science
paper, forcing the overzealous Lewis to speculate.

Although Lewis and Olson receded from the messy world of
evolutionary biology and their failed attempt to explain the mechanism
of evolution was soon forgotten, the LNT model that they had
fictionalized was not. In fact, Muller himself adopted it as his own
model and he would soon become known as THE stepfather of LNT. A
scant two years later Muller would reenergize the LNT concept, rename
it, and then transform it into no less than a new universal biological
law, calling it the Proportionality Rule (Muller, 1930). The
Proportionality Rule, or LNT, was destined to become a central dogma
of the radiation geneticist community.

Just as evolution needed a mechanism so did the Proportionality
Rule; soon it would get one. The mechanism would emerge from a
series of creative forays between big-time physicists and radiation
biologists who met in Copenhagen during summers early in the
1930s—the likes of which involved Neils Bohr, Muller, and others with
similar high standing. In a type of role reversal the physicists offered a
mechanism that linked their concept of radiation target theory to
several sets of new data from Muller's laboratory showing a linear dose
response for radiation-induced germ cell mutation. The physicists
proposed a single gene-single hit model that could reliably predict
Muller's linear dose-response observations. The greater the number of
gene hits beyond one, the more progressively the dose response
resembled a threshold model. This enhanced version of LNT, now
called the “single-hit” LNT model surfaced in 1935 in a newly created
journal in the German language (Timofeeff-Ressovsky et al., 1935).
However, because the journal never saw a second year of publication,
the “single-hit” LNT model was never cited in leading scientific indices
and spread among colleagues only by word-of-mouth and reprints.

To recount, an article in a prestigious journal literally fictionalized
an unproven LNT into existence (born) in order to rationalize an
evolutionary hypothesis that would soon be fully discredited by Muller,
who surprisingly would then soon adopt the fictionalized LNT as his
own after a theoretical physics' article in a short-lived and unknown
journal was used to rationalize it back into existence (reborn). Thus,
LNT not only was born and died, but, on the belief of one man and the
mere musings of physical theory, also was reborn and even given a
theoretical and intellectual foundation for the future—all without
experimental proof of its existence. In fact, under such circumstances,
it would be hard to imagine how the “single hit” version of LNT could
have possibly failed. After all, it was surrounded, supported and
collectively created by past, present and future Nobel Prize winners
in physics and biology. But there was no getting around it, key
experiments in support of LNT remained absent and the mutterings
of support by prominent scientists would eventually ring hollow, and
Muller knew it. Thus, Muller proposed an idea for a seminal experi-
ment to calm the doubters and give LNT standing within the scientific
world.

Muller knew that it was probably impossible to prove or validate the
LNT in experimental systems. The dose of radiation would be so low
that even theoretically small effects would be practically impossible to
measure. LNT was, more than anything else, a belief rather than a
science. That is, LNT really could not be directly tested. As an
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alternative, Muller proposed a dose-rate experiment to see if X-ray-
induced mutations would be cumulative and irreversible. If this were
the case, then the dose response should be linear even down to a single
ionization. So, in the late 1930s Muller directed a project that, in effect,
tried to determine whether the same number of mutations would occur
when a dose was given all at once or spread over a number of smaller
doses. If the amount of damage were the same in each case, LNT would
be supported. In this key experiment Muller's scientific intuition
proved correct and his belief in the Proportionality Rule or LNT—call
it what you will—was sustained, at least for a while. At the time,
however, this was an important moment for LNT, “proving” that it was
not only real (Muller, 1951) but was also in the process of gaining many
new converts from the field of radiation genetics.

Unfortunately, unforeseen problems soon emerged and the vindi-
cation of LNT proved to be short lived. Even though radiation
geneticists had come to fully embrace LNT, it seems that Muller's
dose-rate experiments had some important limitations such as his
supervision of students and study design features. In addition, the
Atomic Energy Commission was then seeking safety assurances for any
personnel of the Manhattan Project who might be exposed to doses of
radiation considerably lower than those used by Muller and his
students in validating the LNT. In short, the U.S. Government needed
to develop a safety program for radiation workers that would be both
based on occupationally relevant doses and guided by the very best
science. Thus, Muller needed to improve his approach to research on
dose rates, this time with a greater degree of supervision, a stronger
study design and a better quality control of laboratory procedures.

In concert with the Manhattan Project, a “dream team” of
researchers from the fields of entomology and genetics was then
organized at the University of Rochester to validate the LNT model
at ever-lower doses of radiation. The research project was under the
supervision of the outstanding geneticist Curt Stern who received
assistance from Muller and other prominent scientists of the day.
Anticipating straightforward confirmation of LNT, the team was more
than surprised and disturbed when data emerged from high quality-
controlled experiments that supported the well-entrenched threshold
dose-response model instead of LNT. This sent the entire team into
what could only be called "damage control". Deliberately violating
scientific standards of unbiased objectivity, they sought unprincipled
and frankly deceitful ways to preserve LNT and to discredit the
findings. With a now well-known narrative, Stern and Muller connived
to undermine the threshold model in deceptive ways, including
Muller's comments at his Nobel Prize Lecture and repeatedly in the
scientific literature, Stern's obfuscations, and staff members joining in
with Stern either because of simply being afraid or refusing to speak up.
They orchestrated a cover up that captured the field, eventually
contaminating the US NAS BEAR Genetics Panel (1956), which
committed scientific misconduct in an attempt to ensure that LNT
would replace the threshold model for mutation and cancer risk
assessment (Calabrese, 2011b, 2015). From the late 1950s until its
recent demise, LNT would rule the risk assessment world. Even though
it could not explain evolution, there was little else that was more
significant in the environmental domain than LNT, with the possible
exception of the new kid on the block by the name of climate change.

Despite their brilliance, however, Muller, Stern and colleagues
would make two critical mistakes in judgment that would reveal the
folly of their LNT recommendation. The first involved the use of the
mature spermatozoa in mutation research. They incorrectly assumed
that findings with the mature spermatozoa would apply to all cells—
reproductive and somatic. However, before the decade of the 1950s
ended, all signs suggested that this highly specialized reproductive cell
was unlike all other cell types in that it lacked the capacity to repair
genetic damage. By 1972, even members of Muller's own group of
loyalists, such as Jim Crow the chair the US NAS BEIR Genetics
Subcommittee, concluded that the US NAS Genetics Panel of 1956 got
the key question of dose rate wrong and used the wrong cell type to
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estimate cancer risks. The second major problem was revealed a
quarter century later when a senior geneticist at Oak Ridge National
Labs found an error in the historical mutation rate used by the US NAS
BEIR Genetics Subcommittee for the derivation and support of LNT.
Recent publications in Environmental Research (Calabrese, 20173;
Calabrese, 2017b) showed that if this error had been detected in 1972
by the NAS Genetics Subcommittee then LNT would not have been
adopted/affirmed and the threshold model would have been far more
likely to be recommended for assessing radiation risks.

Although the rapid rise and success of LNT was due to plotted
actions in the 1950s of formidable supporters (i.e., from the radiation
genetics community and from the US National Academy of Sciences
and its silent partner the Rockefeller Foundation), LNT was not
without its formidable opponents as well. During the 1930s and
1940s, most opposition to LNT came from a medical community that
had long maintained a loyal relationship with the threshold dose-
response model. The medical community was afraid that LNT might
limit the use of X-rays and radium in the treatments of cancer and
other diseases because of possible risks to workers and patients. The
medical community was smart and powerful and it controlled the
agenda and the playing field. Nevertheless, it was still out maneuvered
by key leaders of the Rockefeller Foundation who had a “Manchurian
Candidate” by the name of Dr. Detlev Bronk, a simultaneous president
of both the Rockefeller University and the US National Academy of
Sciences. In an unprecedented move, the Foundation urged Bronk to
organize the BEAR Committee and gave him the money and power to
bestow opportunity and influence upon the dogma-driven community
of radiation geneticists. This move diminished the medical commu-
nity's hold over LNT and, at the same time, empowered LNT
supporters, setting the stage for a major scientific revolution. With
the medical community now neutralized and with Bronk in the driver's
seat at the National Academy of Sciences, LNT simply had an easy ride
to the top.

While the fledgling nuclear industry tried to fight back, it was
simply outclassed by LNT, which could now easily frighten the public
and politicians with warnings of cancer and images of deformed babies.
This would be the principal modus operandi of LNT. Over the next 50
years LNT took on the chemical industry and set its sights on their
universe of potentially harmful agents. The battles were long, hard and
nasty, but in the end LNT whipped big industry. Even a series of
Republican presidents could overcome neither LNT nor the stealthy
long-term bureaucrats who frustrated their every move.

So, if the medical, nuclear and chemical communities could not
disable LNT then what was the insidious disease that led to its demise?
In such cases one nearly always looks for something else to blame.
However, the truth of the matter is usually much closer to home. All
LNT had to do was look into a mirror and see its weaknesses, which
were always camouflaged by its handlers at the NAS, the Rockefeller
Foundation, the EPA and other organizations, who benefited from
LNT's outrageous scare tactics. LNT really knew that the discovery of
dose rate effects and DNA repair was going to be a serious problem.
LNT and its supporters did their best to deflect the impact of this
discovery in multiple ways but it could not be denied. There were also
many other adaptive responses that helped to ensure survival in a
threatening world. These adaptive mechanisms could be turned on by
very tiny doses of a plethora of agents and stresses, protecting all things
biological. These observations led to the view that LNT could not make
accurate predictions in the low-dose zone and, in fact, was only a player
at high doses where relevance to human environmental exposures was
almost non-existent. Over the past several decades thousands of studies
have revealed that LNT could not be counted on to do the job as its
predictions were routinely off by orders of magnitude. In fact, LNT had
become an embarrassment to most toxicologists and radiation health
scientists. The final straw for LNT occurred when it was revealed that
the NAS BEIR | Genetics Subcommittee confirmed its existence
because of an error which the recent papers in Environmental
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Research (Calabrese, 2017a; Calabrese, 2017b) finally corrected.
When the error was fixed, LNT once again looked into the mirror
and saw nothing. It knew that its time was up.

2. Conclusion

As the once-dominant dose-response model, LNT had many lessons
to teach. Professors George and Draper wrote some 30 years ago, "all
models are wrong, but some are useful" (George and Draper, 1987).
Time has shown that LNT was indeed dreadfully wrong and not even
particularly useful. For example, it significantly increases the cost of
environmental clean ups without protective advantage and has denied
people opportunities to receive novel and highly effective, low-dose
radiation medical treatments. LNT is much like Swiss cheese; it has far
too many holes to be useful and should certainly not guide policy.
Unfortunately, LNT became a dogma, a belief that could not be tested,
and had highly prestigious and deceptive proponents to ensure its
survival. It was also used to frighten citizens and to intimidate
politicians. However, LNT's nearly century-long life of ups and downs
could end on a positive note if it were to symbolize how science
becomes eroded when an ideologically-driven hypothesis is blindly
followed, never proven and incuriously defended as central dogma—
never in doubt but often wrong. Skepticism, objectivity and hypothesis
testing are at the heart of science, not the ideological defense of dogma.
If LNT's life and death can teach society this lesson, then its near
century-long life may at least partially compensate for the innumerable
disservices it has already dealt society.

Acknowledgement

This research has been supported by awards from the US Air Force
and ExxonMobil Foundation. The U.S. Government is authorized to
reproduce and distribute for governmental purposes notwithstanding
any copyright notation thereon. The views and conclusions contained
herein are those of the author and should not be interpreted as
necessarily representing policies or endorsement, either expressed or
implied. Sponsors had no involvement in study design, collection,
analysis, interpretation, writing and decision to and where to submit
for publication consideration.

References
Calabrese, B.J iinearity: why linearity at low doses became the
for carcinogen rish nent. Arch. meo 83, 203-225.

Calabrese, E.J., 2011a. Toxroology rewrites its history and rethinks its future giving
equal focus to both harmful and beneficial effects, Znviron. Toxicol. Chem, 30 (12),
26582673,

Calabrese, E.J., 2011b. Key studies used to support cancer risk assessment questioned.
Environ. Mol. Mutagen 52, 595-606.

Calabrese, E.J., 2015. On the origins of the linear no-threshold (LNT) dogma by means of
untruths, artful dodges and blind faith. Environ. Res. 142, 432-442.

Calabrese, E.J., 2017a. The threshoid vs LNT showdown: dose rate findings exposed
flaws in the LNT model Part 1. The Russell-Muller debate. Environ. Res. 154,
435-451. http://dx.doi.org/10.1016/j.envres.2016.12.006.

Calabrese, E.J., 2017 b. The threshold vs LNT showdown: dose rate findings exposed
flaws in the LNT model Part 2. How a mistake led BEIR | to adopt LNT. Environ.
Res. 154, 452-458. http://dx.doi.org/10.1016/j.envres.2016.11.024.

George, E.P., Draper, N.R., 1987. Empirical Model-building and Response Surfaces.
Wiley, New York, NY, 424.

Muller, H.J., 1927. Artificial transmutation of the gene. Science 66 (1699), 84-87.
Muller, H.J., 1930. Radiation and genetics. Am. Nat. 64 (692), 220-251.
Muiler, H.J., 1951. Radiation damage to the genetic material. In: Baitseli G.A. (Ed.),

Belence in Progress 7. Yale University Press, New Haven, CT, 83~

Muller, H.J., Mott-Smith, L.M., 1930. Evidenoethat natural radioactivity is inadequate to
explain the frequency of “natural” mufations. Froc. Mat. Acad. Soi. 18, 277285,

Lewis, G.N., 1928. Natural reactivity and the origin of species. Nature 421

( 673874,

Timofeeff-Ressovsky N., Zimmer K., Delbruck M., 1935. Uber die Natur der Genmutation
und der Genstruktur. Nachrichten von der Gesellschaft der Wissenschaften zu
Gottingen: Mathematische-Physikalische Klass, Fachgruppe VI, Biologie 1(13):189-
245. [English translation: on the nature of gene mutation and gene structure.
Reprinted in Sioan PR, Fogel B (eds). 2011. Creating a physical biology. The three-
man paper and early molecular biology. The University of Chicago Press, Chicago.

ED_001612_00028333-00003



To: Schnare, David[schnare.david@epa.gov]

From: David Schnare

Sent: Sat 3/11/2017 5:37:29 PM

Subject: Fwd: A problem: nearly one third of CO2 emissions occured since 1998, and it hasn’t warmed
Young 2017 unreliable RTF in press.pdf

---------- Forwarded message ----------

From: Stan Young <stan.young(@omicsoft.com>

Date: Sat, Mar 11, 2017 at 9:43 AM

Subject: Re: A problem: nearly one third of CO2 emissions occured since 1998, and it hasn’t
warmed

To: James Visentine <james_visentine@outlook.com>, "Gould, Laurence"
<LGOULD@hartford.edu>, Alex Pope <alexpopel3@gmail.com>, John Dunn <jddmdjd@web-
access.net>, Ken Young <kenayoung(@comcast.net>, Steve Milloy <milloy@me.com>, Jack
Knight <jack77062(@sbcglobal.net>, Don Bogard <dondbogard@gmail.com>, Thomas
Wysmuller <tom(@colderside.com>, "John W. Nielsen-Gammon" <n-g@tamu.edu>, Forrest
Williams <fnw(@sbcglobal.net>, Frank Hughes <{rank.hughes@tietronix.com>, Leighton
Steward <steward108(@gmail.com>, James Broadfoot <jbfoot2@yahoo.com>, Aldara Peacock
<aldara(@seadiver.com>, Melaine Sedej <msedej@comcast.net>, George Weisskopf
<g.weisskopl(@earthlink.net>, Carolynn Conley <carolynn.conley-1(@nasa.gov>, Pamela
Loughmiller <pamela.loughmiller(@gmail.com>, Richard McFarland
<macsmacs(@earthlink.net>, Mike Hernandez <mahernandezjr(@att.net>, Marty Cornell <marty-
carole@comecast.net>, John Kehr <john.kehr@theinconvenientskeptic.com>, Bob Bauman
<bob@trustedsys.com>, Joyce Grush <paperlion@me.com>, "Krishen Kumar (JSC-A0522)"
<krishen59@gmail.com>, Amanda Maxham <amaxham(@aynrand.org>, Tom Fowler
<tdfowlerS@comcast.net>, Bernie Rosenbaum <bjrbuddies@gmail.com>, Norm Chaffee
<chaffee.norman(@att.net>, Barry Wolfer <barwolfer@aol.com>, Gene Grush
<ggrush(@me.com>, Richard Sauer <tlsauerl7@msn.com>, Howard Lowe
<howdyrl90@gmail.com>, Jim Peacock <jim@seadiver.com>, Lubert Leger
<lleger123(@sbcglobal.net>, charles battig <chasintx(@att.net>, david schnare
<dwschnare@gmail.com>, james taylor <jtaylord4(@tampabay.rr.com>, patrick michaels
<pmichaels@cato.org>, willie soon <vanlien(@earthlink.net>

All:

Somehow I'm on this thread. How often do you see something in the newspaper, A
causes B, e.g. coffee causes pancreatic cancer, or coffee reduces Alzheimer's. Etc. IF
the report is of an observational study, the author just collected data and did some sort
of analysis, then the odds are high that the claim is wrong in the sense that it will not
replicate. Here is a short, relatively simple paper that covers the question does air
pollution cause strokes. Answer, most likely not.

Why is this important? EPA has been flimflamming build its organization and causing a
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lot of economic damage. $1000/person/year. That is a lot of beer.

Stan

From: James Visentine <james visentine@outlook.com>

Sent: Friday, March 10, 2017 11:13:03 PM

To: Gould, Laurence; Alex Pope; 'John Dunn'; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; Stan Young; 'Don
Bogard'; 'Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes'; 'Leighton
Steward'; 'James Broadfoot'; 'Aldara Peacock’; '"Melaine Sedej'; 'George Weisskopf'; 'Carolynn Conley';
'Pamela Loughmiller'; 'Richard McFarland'; 'Mike Hernandez'; 'Marty Cornell’; 'John Kehr'; 'Bob Bauman’;
'Joyce Grush'; 'Krishen Kumar (JSC-A0522)"; 'Amanda Maxham'; 'Tom Fowler'; '‘Bernie Rosenbaum’;
'Norm Chaffee'; 'Barry Wolfer'; 'Gene Grush'; 'Richard Sauer'; '"Howard Lowe'; 'Jim Peacock’; 'Lubert
Leger'; 'charles battig'; 'david schnare'; 'james taylor'; 'patrick michaels'; 'willie soon'

Subject: A problem: nearly one third of CO2 emissions occured since 1998, and it hasn’t warmed

Larry,

Here is a wonderful article to share with people who believe our CO2 emissions are a
global problem ...

hitps://wattsupwiththat.com/2012/12/06/a-problem-nearly-one-third-cf-co2-emissions-
oceured-since-1998-and-it-hasnt-warmed/

Do not regret growing older.

Itis a privilege denied to many.
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When we choose not to focus on what is missing from our lives but are grateful
for the abundance that is present we experience heaven on earth.

Jim

From: Gould, Laurence <LGOULD@hartford.edu>

Sent: Friday, March 10, 2017 10:16 PM

To: Alex Pope; 'James Visentine'; 'John Dunn'; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young';
'Don Bogard'; 'Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes';
'Leighton Steward'; 'James Broadfoot'; 'Aldara Peacock’; 'Melaine Sedej'; 'George Weisskopf'; 'Carolynn
Conley'; 'Pamela Loughmiller'; 'Richard McFarland'; 'Mike Hernandez'; 'Marty Cornell’; 'John Kehr'; 'Bob
Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)'; 'Amanda Maxham'; 'Tom Fowler'; 'Bernie
Rosenbaum'; 'Norm Chaffee'; 'Barry Wolfer'; 'Gene Grush'; 'Richard Sauer'; '"Howard Lowe"; 'Jim
Peacock’; 'Lubert Leger'; 'charles battig'; 'david schnare'; 'james taylor'; 'patrick michaels'; 'willie soon'
Subject: Re: "If you don't take it seriously, why do you comment so often? "

Thanks Alex.
What is the link to her Facebook page?
Is the discussion there "edited”?

Is there any video of the lecture AND the Q&A? If so, could you supply a link?

Larry

From: Alex Pope <alexpopel3@gmail.com>

Date: Friday, March 10, 2017 at 4:28 PM

To: 'James Visentine' <james visentine@outlook.com>, 'John Dunn' <jddmdid@web-access.net>, 'Ken
Young' <kenayoung@comcast.net>, 'Steve Milloy' <milloy@ me.com>, 'Jack Knight'
<jack77062@shcglobal.net>, 'Stan Young' <stan.young@omicsoft.com>, 'Don Bogard'

<dondbogard @gmail.com>, 'Thomas Wysmuller' <tom@colderside.com>, "John W. Nielsen-Gammon™"
<n-g@tamu.edu>, 'Forrest Williams' <fnw@sbcglobal.net>, 'Frank Hughes'
<frank.hughes@tietronix.com>, 'Leighton Steward' <steward108@gmail.com>, 'James Broadfoot'
<jbfoot2@vyahoo.com>, 'Aldara Peacock' <aldara@seadiver.com>, 'Melaine Sedej'
<msedej@comcast.net>, 'George Weisskopf' <g.weisskopf@earthlink.net>, 'Carolynn Conley'
<carolynn.conley-1@nasa.gov>, 'Pamela Loughmiller' <pamela.loughmiller@gmail.com>, 'Richard
McFarland' <macsmacs@earthlink.net>, 'Mike Hernandez' <mahernandezir@att.net>, 'Marty Cornell’
<marty-carole@comcast.net>, 'John Kehr' <john.kehr@theinconvenientskeptic.com>, Laurence Gould
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<lgould@hartford.edu>, 'Bob Bauman' <bob@trustedsys.com>, 'Joyce Grush' <paperlion@me.com>,
"'Krishen Kumar (JSC-A0522)" <krishen53@gmail.com>, Amanda Maxham <amaxham@aynrand.org>,
'Tom Fowler' <tdfowlerS@comcast.net>, 'Bernie Rosenbaum' <bjrbuddies@gmail.com>, 'Norm Chaffee'
<chaffee.norman@att.net>, 'Barry Wolfer' <barwolfer@aol.com>, 'Gene Grush' <ggrush@me.com>,
'Richard Sauer' <rlsauerl7@msn.com>, 'Howard Lowe' <howdyrlS0@gmail.com>, 'Jim Peacock'
<jim@seadiver.com>, 'Lubert Leger' <llegerl23@shcglobal.net>, 'charles battig' <chasintx@att.net>,
'david schnare' <dwschnare@gmail.com>, James Taylor <jtaylord4d@tampabay.rr.com>, 'patrick
michaels' <pmichaels@cato.org>, Willie Soon <vanlien@earthlink.net>

Subject: RE: "If you don't take it seriously, why do you comment so often? "

Jim,

Some of us went to listen to Katherine Hayhoe speak on Wednesday night.

You should read some of the discussion on her facebook page.

From: James Visentine [mailtc:james_visentine@outlook.com]

Sent: Thursday, October 20, 2016 9:18 AM

To: Alex Pope; 'John Dunn'; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young'; 'Don Bogard';
"Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes'; 'Leighton Steward’;
'James Broadfoot'; 'Aldara Peacock'; 'Melaine Sedej'; 'George Weisskopf'; 'Carolynn Conley'; 'Pamela
Loughmiller’; 'Richard McFarland'; 'Mike Hernandez'; ‘Marty Cornell'; 'John Kehr'; 'Larry | Gould'; 'Bob
Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)"; 'Amanda Maxham'; 'Tom Fowler'; 'Bernie
Rosenbaum’; 'Norm Chaffee'; 'Barry Wolfer'; '‘Gene Grush'; 'Richard Sauer'; 'Howard Lowe'; 'Jim
Peacock’; 'Lubert Leger'; 'charles battig'; 'david schnare'; 'james taylor'; ‘patrick michaels'; ‘willie soon’
Subject: "If you don't take it seriously, why do you comment so often? "

Alex: "If you don'’t take it seriously, why do you comment so often? "

Alex, | really enjoy discussing different aspects of climate change with Don, John, Jack,
Ken, Marty, Tom, Larry and you. About 85% of my emails are actually responses (like
this one) to discussions others have sent me.

| love learning, and this is why | am also a member of two other discussion groups on
climate change. It is true. Neither you nor | can make a difference, but if we bond
together with many like-minded people, perhaps can!
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Sincerely yours,

Do not regret growing older.

Itis a privilege denied to many.

When we choose not to focus on what is missing from our lives but are grateful

for the abundance that is present we experience heaven on earth.

Jim

From: Alex Pope <alexpope13@gmail.com>

Sent: Thursday, October 20, 2016 4:08 AM

To: 'James Visentine'; 'John Dunn'; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young'; 'Don
Bogard'; "Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes';
'Leighton Steward'; 'James Broadfoot'; 'Aldara Peacock’; 'Melaine Sedej'; 'George Weisskopf';
'Carolynn Conley'; 'Pamela Loughmiller’; 'Richard McFarland'; 'Mike Hernandez'; 'Marty Cornell’;
'John Kehr'; 'Larry | Gould'; 'Bob Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)";
'Amanda Maxham'; 'Tom Fowler'; 'Bernie Rosenbaum’; 'Norm Chaffee'; 'Barry Wolfer'; 'Gene
Grush'; 'Richard Sauer’; 'Howard Lowe"; 'Jim Peacock’; 'Lubert Leger’; 'charles battig'; 'david
schnare'; 'james taylor'; 'patrick michaels'; 'willie soon'

Subject: RE: Earth temperature is always in balance

Jim,

You wrote:

By the way why on earth do you take this stuff so seriously when really there is nothing
you nor | can do about it?
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Jim, John Dunn and | and many others take this stuff so seriously because we are trying
to do something about it.

If you don’t take it seriously, why do you comment so often? | prefer to read serious,
well thought out comments.

| spend time and money traveling to conferences because | believe | can and | will make
a difference.

John, thanks for trying to make a difference!

Alex Pope

From: James Visentine [mailto:james visentine@outlook.com]

Sent: Wednesday, October 19, 2016 7:03 PM

To: John Dunn; Alex Pope; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young'; 'Don Bogard';
"Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes'; 'Leighton Steward’;
'James Broadfoot'; 'Aldara Peacock'; 'Melaine Sedej'; 'George Weisskopf'; 'Carolynn Conley'; 'Pamela
Loughmiller’; 'Richard McFarland'; 'Mike Hernandez'; ‘Marty Cornell'; 'John Kehr'; 'Larry | Gould'; 'Bob
Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)"; 'Amanda Maxham'; 'Tom Fowler'; 'Bernie
Rosenbaum’; 'Norm Chaffee'; 'Barry Wolfer'; '‘Gene Grush'; 'Richard Sauer'; 'Howard Lowe'; 'Jim
Peacock’; 'Lubert Leger'; 'charles battig'; 'david schnare'; 'james taylor'; 'patrick michaels'; ‘willie soon’
Subject: Re: Earth temperature is always in balance

Amazing!
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| was always taught you can disagree with people without being disagreeable. You must
be a very insecure, lonely person to become so angry with people who like me politely
disagree with you! With your blood pressure so high and your rage so intense you are
sure to die an unpleasant early death!

By the way why on earth do you take this stuff so seriously when really there is nothing
you nor | can do about it?

Do not regret growing older.

Itis a privilege denied to many.

When we choose not to focus on what is missing from our lives but are grateful

for the abundance that is present we experience heaven on earth.

Jim

From: John Dunn <jddmdjd@web-access.net>

Sent: Wednesday, October 19, 2016 11:42 PM

To: James Visentine; Alex Pope; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young'; 'Don
Bogard'; "Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes';
'Leighton Steward'; 'James Broadfoot'; 'Aldara Peacock’; 'Melaine Sedej'; 'George Weisskopf';
'Carolynn Conley'; 'Pamela Loughmiller’; 'Richard McFarland'; 'Mike Hernandez'; 'Marty Cornell’;
'John Kehr'; 'Larry | Gould'; 'Bob Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)";
'Amanda Maxham'; 'Tom Fowler'; 'Bernie Rosenbaum’; 'Norm Chaffee'; 'Barry Wolfer'; 'Gene
Grush'; 'Richard Sauer’; 'Howard Lowe'"; 'Jim Peacock’; 'Lubert Leger’; 'charles battig'; 'david
schnare'; 'james taylor'; 'patrick michaels'; 'willie soon'

Subject: Re: Earth temperature is always in balance

not true, visentine—you are clearly and convincingly one of the neurotics and jerks of
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this group. | have never dealt with such an ass. Understand this, Visentine, | am not in
the business of

worrying about jerks like you, | have plenty of things to focus on.

The right stuff group doesn’t have the courage or whatever to kick your ass out or
discipline you for obnoxious attitudes and posts?

| keep hearing from people in the group who have made a conscious effort to ignore
your provocative posts and silly pronouncements. Gee, why would that be?

Understand this, Visentine—jerkwater, whatever and whoever you are, will not make
difference at the end—since you have staked out the plot of ground that belongs to
what—the knuckleheads? Sorry, but that was your choice.

Because | am not an invited member of this group of hard scientists you would
disqualify me—how bout real scientific expertise where | claim it?

The hard scientists need to get a grip, and dig in their heels and insist on hard scientist
adherence to good evidence. When the inquiry goes beyond engineering and physics,
the hard scientists should get a little queeeeeeezy and maybe just be alert to what is
said. That pertains to this dispute about epidemiology,which is almost contrary to hard
science—it is soft, soft, soft.

You, Visentine, are like a journalist, pushing agendas and silliness. In the big picture
you are hard to discern, kinda blurry, and fading. What the hell is your deal? Being
obnoxious?

John Dale Dunn MD JD

Civilian Faculty Emergency Medicine
Carl R. Darnall Army Med Center
401 Rocky Hill Road

Brownwood, TX 76801
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325 784 6697
325 642 5073 (cell)
325 784 6697

325 642 5073 (cell)

From: James Visentine

Sent: Wednesday, October 19, 2016 5:49 PM

To:John Dunn ; Alex Pope ; 'Ken Young' ; 'Steve Milloy' ; 'Jack Knight' ; 'Stan Young' ; 'Don Bogard' ;
"Thomas Wysmuller' ; 'John W. Nielsen-Gammon' ; 'Forrest Williams' ; 'Frank Hughes' ; 'Leighton Steward'
: 'James Broadfoot' ; 'Aldara Peacock’ ; 'Melaine Sedei ; 'George Weisskopf ; 'Carolynn Conley' ; 'Pamela
Loughmiller' ; 'Richard McFarland' ; 'Mike Hernandez' ; 'Marty Cornell’ ; 'John Kehr' ; 'Larry | Gould' ; 'Bob
Bauman' ; 'Jovee Grush' ; 'Krishen Kumar (JSC-A0522) ; 'Amanda Maxham' ; 'Tom Fowler' ; 'Bernie
Rosenbaum’ ; 'Norm Chaffee’ ; 'Barry Wolfer' ; 'Gene Grush' ; 'Richard Sauer' ; 'Howard Lowe' ; 'Jim
Peacock' ; 'Lubert Leger' ; 'charles battig' ; 'david schnare' ; 'jJames tavlor' ; 'patrick michaels' ; 'willie soon'

Subject: Re: Earth temperature is always in balance

"Are there really neurotics in this excellent scientist group."

The only neurotic person we can easily identify is a uninvited guest in our discussion
group and that guest is you.

Do not regret growing older.

It is a privilege denied to many.

When we choose not to focus on what is missing from our lives but are grateful

for the abundance that is present we experience heaven on earth.

Jim

ED_001612_00028334-00009



From: John Dunn <jddmdjd@web-access.net>

Sent: Wednesday, October 19, 2016 10:32 PM

To: Alex Pope; 'James Visentine'; 'Ken Young'; 'Steve Milloy'; 'Jack Knight'; 'Stan Young'; 'Don
Bogard'; "Thomas Wysmuller'; 'John W. Nielsen-Gammon'; 'Forrest Williams'; 'Frank Hughes';
'Leighton Steward'; 'James Broadfoot'; 'Aldara Peacock’; 'Melaine Sedej'; 'George Weisskopf';
'‘Carolynn Conley'; 'Pamela Loughmiller’; 'Richard McFarland'; 'Mike Hernandez'; 'Marty Cornell’;
'‘John Kehr'; 'Larry | Gould'; 'Bob Bauman'; 'Joyce Grush'; 'Krishen Kumar (JSC-A0522)';
'Amanda Maxham'; 'Tom Fowler'; 'Bernie Rosenbaum’; 'Norm Chaffee'; 'Barry Wolfer'; 'Gene
Grush'; 'Richard Sauer’; 'Howard Lowe'"; 'Jim Peacock’; 'Lubert Leger’; 'charles battig'; 'david
schnare'; 'james taylor'; 'patrick michaels'; 'willie soon'

Subject: Re: Earth temperature is always in balance

| have a problem with the supercritical super hot gas fired coal plants—they accomplish
cleaner burning, but for what reason, if you know that the claims of emission deaths are
bullshit.

So these really expensive hot coal burners do what—they cater to the neurotics and
enviro neuroses or guilt? Comeon people stop it. It’s like dummy GHW Bush
declaring himself the enviro president back in the day—what the hell did he know except
the anxiety about saving mother gaia?

Are there really neurotics in this excellent scientist group.

| don’t think so.

John Dale Dunn MD JD

Civilian Faculty Emergency Medicine
Carl R. Darnall Army Med Center
401 Rocky Hill Road

Brownwood, TX 76801

325 784 6697

325 642 5073 (cell)
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325 784 6697
325 642 5073 (cell)

From:Alex Pope
Sent: Wednesday, October 19, 2016 4:17 PM

To: 'James Visentineg' ; 'Ken Young' ; 'Steve Milloy' ; 'Jack Knight' ; 'Stan Young' ; 'John Dunn' ; 'Don
Bogard' ; Thomas Wysmuller' ; 'John W. Niglsen-Gammen' ; 'Forrest Williams' ; 'Frank Hughes' ;
'Leighton Steward' ; 'James Broadfoot ; 'Aldara Peacock' ; 'Melaine Sedef' ; 'George Weisskopf ;
'Carolynn Conley' ; 'Pamela Loughmiller' ; 'Richard McFarland' ; 'Mike Hernandez' ; 'Marty Cornell’ ; 'John
Kehr'; 'Larry | Gould' ; 'Bob Bauman' ; 'Jovee Grush'; 'Krishen Kumar (JSC-A0522) ; '"Amanda Maxham’
;'Tom Fowler' ; 'Bernie Rosenbaum' ; 'Norm Chaffee’ ; 'Barry Wolfer' ; 'Gene Grush' ; 'Richard Sauer' ;
'Howard Lowe' ; 'Jim Peacock' ; 'Lubert Leger' ; 'charles battig' ; 'david schnare' ; 'James taylor' ; 'patrick
michaels' ; 'willie soon’

Subject: Earth temperature is always in balance

Earth temperature is always in balance or close to in balance.

Rapid response to cloudy and clear, day and night, summer and winter do prove
this to be true.

| have attached two documents. They are the same except one is PowerPoint and
one is PDF.

This is one more attempt to explain the extremely simple concept of earth
temperature regulation using ice on land.

Ice volume and weight regulates ice advance and retreat. Ice extent regulates
temperature.

The thermostats in the NH and SH are set to the temperature that Polar Oceans
Freeze and Thaw.

It shows more when it is too warm and it snows less when it is cold enough.
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This cycle has been evolving as continents drifted and shifted more tropical
currents into polar regions to support more and more ice on land in cold places
where it could survive the warm times. The most recent ten thousand years has
been paradise because the ice is now cycling in the new smaller cycles. It will
stay like this until continent drift or something makes changes to ocean
circulation. The SH cycle is very likely to stay the same. The NH cycle could be
changed with ocean current changes to flow into the Arctic, it flows in through a
small channel. The arctic must thaw in warm time periods to rebuild ice in the
NH. It freezes in cold time periods to allow ice on land in the NH to deplete.

Almost everyone, on the different sides, understand the ice backwards. Ocean
effect snowfall only increases when polar oceans are thawed. The warm times
are necessary to rebuild the ice on land. The air cooling system comes on when
needed and runs as long as necessary. This robust, extremely stable cycle is not
in any immediate danger from anything that tries to push temperature out of
bounds.

Many people have told me, privately, that they think my theory is correct, but very
few speak out to many others.

Please, | hope many respond to this with their thoughts for and against.

Alex Pope
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Abstract (200 words)

Ever since the London Great Smog of 1952 is estimated to have killed over 4,000 people,

scientists have studied the relationship between ar quality and acute mortality. Thefé‘ar:emany

hundreds of papers examining the question. There isa serious statistical problem with most of

these papers. If there are many questions under corsideration, and there 1sno adju?stment for

multiple testing or multiple modeling, then unadjuged p-values are’toﬁt;‘a‘lly unreliable making

claims unreliable. Our idea is to determine the statistical reliabili:t:};‘/“df eyight papers published in

Environmental Health Perspectives that were used in meta-aﬁé}‘ysis;f)apers appearing in Lancet

and JAMA. We counted the number of outcomes, air quahtypredletors, time lags and covariates
examined in each paper. We estimate the multlphclty of questlons that could be asked and the
number of models that could be constructed. The 1esults were that the median numbers of
comparisons possible for multiplicity, mosdels and eearch space were 135, 128, and 9,568
respectively. Given the large search spaces ﬁndmg a small number of nominally significant
results is not unusual at all. The c1a1‘ms in these eight papers are not statistically supported so

these papers are unreliable as,ia_re the meta-analys1s papers that use them.

KEY WORDS: ehvireﬁfﬁental epidemiology, air quality, mortality, observational studies,

multiple testin~g,-~~~m~q1tiple modeling, analysis search space.
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1.0 Background and Introduction (2217 words)

Epidemiology exhibits a notoriously poor record with a serious lack of reproducibility of
published findings going back at least as far asFeinstein (1988) with continuing complaints:

Taubes and Mann (1995), loannidis (2005), Kaplan etal. (2010), and Young andKarr

(2011), to name only a few. Even the popular press is taking notice of the problﬁem . Taubes
(2007) and Hughes (2007) are two examples. See also Wikipedia (2016)~“~Iiefjjlieéﬁon Crisis.

Ominously, there may be actual misuse and / or evendeliberate abuse‘f'of model fitting methods;

see Clyde (2000), Glaeser (2006), Young and Karr (2011). In 2002 Norman Breslow noted
that students with the same training and the same data set producedfstatlstlcal models with vastly
different claims, Breslow (2003). In 2010, two groups of researchers using the same data base of

observational data found that a treatment both eaused Cardwell et al. (2010), and did not cause,

Green et al. (2010), cancer of the esophagus. A':Nature;survey reported that 90% of scientists

responding said there is crisis in science: a serious, 52%, or minor, 38%, crisis, Baker (2016).

The state of science is bad enough thata eoﬁsumerof a science paper should start with the

premise that any claim made is»rri‘oreilrl{ely than notto be wrong (it will fail to replicate).

The current US Environrrrerrr:a Protection Agency, EPA, paradigm is that PM2.5 is causal of
acute human deaths. The diéﬁ'h:‘ead of the EPA, Lisa Jackson, said ‘“Particulate matter causes
premature death. lt doesn’t make you sick. It’s diectly causal to dying sooner than you should.”
She went on tosay “Ifwe could reduce particulate matter to levels that are healthy we would

have an identical impact to finding a cure for cancer.” Cancer causes ~570,000 deaths per year.

This report unapologetically takes the position tha the current paradigm, air quality is a killer, is

not supported by statistical analysis that take muliple testing and multiple modeling into account

ED_001612_00028335-00004
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and claims made in these papers may not replicate. Papers supporting the current paradigm are

many. Google Scholar, “air pollution, mortality”, returns over 900,000 hits; Schwarz et al.
(2016) is typical. These studies are almost always associational studies, and of course,

association is not proof of causation. To examine our claim that the EPA paradigm.ié,wrong, we

start with two recent meta-analysis papers that look at air quality and mortallty :ffects, Nawrot
et al. (2011), Mustafic et al. (2012), hereafter Lancet and JAMA. Fight of the base‘papers used

in these meta-analysis studies were published in Environmental Health Perspectlve, EHP; we

examine those papers. Our thesis is that these papers are statistica{l‘y‘; awed and that they may be

part of a publication bias.

A major contribution of this research is to show that a""§:éfio~u‘sly flawed analysis strategy is used

in these eight EHP papers rendering claims made in “tj‘iies‘é‘papers unsupported.

2. Methods

In randomized clinical trials,‘ RC:TS;‘}there is very careful attention given to the statistical

analysis. A statistical protocol 1s ‘developed and agreed to by the interested parties, often a drug
company and the US FDA before the study starts. One of the major concerns is the control of
statistical false posmve results Statistical, experimental and managerial strategies are employed
to control the ‘faTsef‘:p(’)ﬂsmve rate. Often replication of a finding is required. Contrast a RCT with
the typical envir“(‘)ﬁnmental observational study, EO. Environmental epidemiology essentially has
few, if any, analysis requirements. In an EO study, the researcher can modify the analysis as the

data is examined. Multiple outcomes can be examined multiple variables (air components) can

ED_001612_00028335-00005



85  be used as predictors. The analysis can be adjusted by putting multiple covariates into and out of
86  the model. It is thought that effects can be due to events on prior days so different lags can be
87  examined. For example, PM2.5 yesterday or the day before can cause deaths today. Seldom, if

88 ever, is there a written, statistical protocol prior to examination of the data. With the‘s‘;, factors

89  (outcomes, predictors, covariates, lags), there isno standard analysis strategy. T] ‘étrate‘gy can

90 be try-this-and-try-that. Our method is simple counting and computing the size ofathé available

91  analysis space.
92

93 3. Results

94

95 In Table 1, we give the numbers of outcomes, predictdiéf;‘l‘ags" and covariates, for each of the

‘estimate the number of questions, models

96  cight papers. Functions of these counts can be used )

97 and search space available analysis. The product ofoutcomes, predictors and lags gives the
98  number of questions at issue. For examplg,_kthffee outcomes (AllCause Deaths, heart attacks, and
99  stroke) can be paired with six predicters (CO, NO2,S02, PM2.5, PM10, ozone) to give 18

2Covariates

100  possible questions. The number:?of models is given by , taking the position that each
101  covariate can be in the mp‘c‘lye,l;()}rf‘ﬁ()t. The search space is the number of questions times the

102 number of models.

103

104  The median siyze;s*of questions, models and search space are 135, 128, and 9,568 respectively.
105  See Table 2. None of the eight papers mention correcting for multiple testing or multiple
106  modeling. All papers appear to test at the level of 0.05. Given the multiple testing and multiple

107  modeling, none of these papers provide strong evidence for their claims. Any claim made could

ED_001612_00028335-00006



108  easily be due to chance, a false positive. Note that each of these eight papers should be examined
109  separately for strength of evidence. They must stand on their own before they can be considered
110  for combining in a meta-analysis. As the base papers do not appear reliable, the meta-analysis
111 papers, Lancet and JAMA, also appear unreliable.
112

113 4. Discussion

114

115  There are many ways to increase the number of analysis options& bey d our simple counting. We
116  count two genders and two possible analyses (genderis in theanalysmor not), but the analysis
117  could be male, female and combined giving three opﬁonss.:fl‘ﬁ?é~§iél;£ination of a dose response,

118  mortality versus PM2.5 level, logistic regression couldbeused, one model. Doing a

119  transformation of the dose, say log, points the wayto trylng multiple transformations, Ginevan
120  and Watkins (2010). Often the dose is cut ipto sef}é‘al groups, which offers further opportunities
121 for model searching. Age can be treat?d‘:iésﬁ’E‘E‘:l*;ontinuous variable or cut into groups with an

122 analysis in each group. Mann et al(2002)d0 an analysis for each of three age groups so it could

123 enter the counting process as three rather than two, in or out of the model. Temperature is

124  obviously cyclical. It can;be’;tire“gitfe'd in any of several ways. Temperature effects can be

125  controlled by use of ai’"‘si‘jlinc curve with differing degrees of stiffness. Or analysis can be within
126  seasons. If case crossover }:‘malysis is used, comparisons are often within a month. Each of the
127  analysis optioﬁs:'b(:);lxlﬁa‘be changed from outcome to outcome and differ for each of the air

128  components. Ml"iiti-component models could be computed, e.g. PM2.5 and ozone together in a
129  model. These various methods could be explored giving the analyst many options for analysis.

130

ED_001612_00028335-00007



131 After the dramatic increase in deaths after the Great London Smog, there was considerable

132 search for the causative agent. The current paradigm, PM2.5 is a killer, essentially starts with
133 Dockery et al. (1993). That paper now has over 7,000 citations. In effect, their association claim
134  is usually taken that PM2.5 is causative of deaths. The dramatic claim of Dockery fell upon very
135  fertile ground. Dockery has been much criticized; the data set has been exammed but 1t is not

136  publicly available.

137
138  Arguably a contemporaneous study was better, Styer et al. (1995)Thesample size was much
139  larger and the statistical analysis was sound. Theytried a w1derange of models and they found
140  no consistent air quality effect on mortality. Thatpaper 1s01ted0n1y just over 100 times. Both
141 Dockery and Styer were funded by EPA.

142

143 The positive Dockery paper was take as Valid and became the operational paradigm. Once a new

144  paradigm is accepted (in this case by the E“ A) itis expected that scientists will come in to fill in
145  the gaps, Kuhn (1962), (and take advantage of funding opportunities). Subsequently many

146  positive association studies were pubhshed An editor commented to me, “The issue addresses

147  was laid to rest in the m1d 19905 by a large reanalysis report sponsored by HEI. EPA and other

148  regulatory bodies have long since concluded these associations are causal so I don’t think there is

149 much point in going over thls again and again.” inrejecting one of my papers without review.

150
151 It is rather routine for editors to reject negative studies out of hand. Informal conversations with
152  multiple authors of published negative studies support the difficulty of getting them published.

153 For example, there is evidence that Environmental Health Perspectives has a policy of rejecting

ED_001612_00028335-00008



154  negative papers. If they have that policy, they arenot alone. Across the board, negative studies
155  have a more difficult time getting published. Eventually we can have serious publication bias,
156  positive studies are accepted as they support the aurrent paradigm and negative studies are

157  rejected. So far as we know observational studies used in meta-analyses are not roptip‘gly

158  examined for multiple testing and multiple modelingbias. For more discussion*é‘fpubl‘i;z‘ltion

159  bias see Wikipedia, Publication bias.

160  There is something of an art to writing of a scientific paper. Humans Ii_ke a good story. The
161  positive is accentuated and facts that do not fit are downplayed Q:r’?k“ev“en‘ omitted, Glaeser (2006).

162  Consider three marker negative papers, Styer et al. (1995), ‘1““1;‘"5:»~zc‘it‘a~‘k[ions, Chay et al. (2003),

163 103 citations and Enstrom (2005), 62 citations. Styer is c1ted only once in the eight papers and

164  then not fairly. Chay is not cited in any of the four papers pubhshed after 2003. Enstrom is not

165  cited in any of the three papers published after 2”5 ;Sc'hwartz et al. (2017) does not cite any of
166  the three marker negative papers nor the 1mp0rtant Greven et al. (2011) negative paper. In

167  general, paradigm-negative papers are not 01ted by paradigm positive papers

168

169  The primary author of each of the elght base papers was contacted twice asking if analysis data
170  set used in their paper wasavaﬂable None of the authors provided their analysis data set.

171 Without access to thek:analy"si; data sets it is notpossible to adjust the analysis for multiple

172 testing and multlple modelmg From what is available in the base papers, it appears that none of
173 the claims madé in the eight papers would be statistically significant after adjustment.

174

175 It is not possible to prove a negative so to make aclaim, an investigator should provide strong

176  evidence, an analysis that names all the questionsat issue and fairly adjusts for multiple testing

ED_001612_00028335-00009



177  and multiple modeling. None of the claims made in these EHP papers can be considered reliable
178  due to inadequate analysis. The data should be made public so that the analysis can be corrected
179  for multiple testing and multiple modeling.

180

181 A necessary requirement for numbers coming from a base paper to be combined i

182  analysis is that the numbers be unbiased estimates of the quantity at issue, Boos and Stefansky

183  (2013). The numbers can vary by chance from the target quantity, but;:tﬁéy cannot be biased.

184  We, the science community, are letting the authors get away with ‘:;‘li“()l‘;rtlfglexploratory data analysis
185  repeatedly. They look at multiple outcomes, multiple causes;:‘gﬁy*nd“‘mber of covariates, and any
186  number of time lags. They try this and try that and pubhshﬁl paper if they get a p-value less than
187  0.05 where a plausible story can be made. If they ﬁﬂto ﬁnd "statistical significance," then it

188  appears that they simply do not publish, creatiﬁé:ﬁ]ﬁlicyation bias. Authors, editors and

189  consumers can become true believers in a false paradigm.

190  Here is a missing insight. In real sc1encea hypothesis is refined, and then retested with new

191  data on a sharp question. Thg protocol is written before the new data is analyzed. There is

192  statistical error control. Tbk‘é“r‘éﬁi;sf‘feplication. Logically the results of the new, more definitive

193  study should take pre;‘c‘i‘e‘ﬁ(iell‘;:&égéver the exploratory studies. If it is positive, we say the hypotheses
194  is supported. Popﬁéf, pure and simple. If the new study fails, we should say the hypothesis fails

195  and spend science resources on some other problem.

196  Itis very easy for humans to become true believers, especially when there is funding. Those
197  doing air quality and health effects research should be held to good scientific standards. See

198  Kabat (2017) pages 51-55.
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199  S. Summary
200

201 Eight papers from Environmental Health Perspectives used in one or both meta-analysis studies
202 were carefully examined with respect to the range of analysis options open to the ’r‘;eSé:grcher, the
203 size of the analysis search space. The search space for each paper is large (in 1néiy~r“’ii§‘/f%":“cas‘e;vast) SO
204  that testing claims at a nominal 0.05 level is problematic. Any meta-analysisﬁé‘:isﬁg ££ese papers
205  should also be considered unreliable until the relability of the underl}{ing papers is assured.

.

207 6. Next Steps

208

209 It is recommended that the editor of Environmental Héalth“'Pérspectives mark the eight papers as

29

210 “Exploratory Study, not to be used for decision m gv.‘As the meta-analysis papers are not
211 reliable, the editors of Lancet and JAMA should corsider marking them “Withdrawn until the

212 base papers are corrected for bias and a:‘ihew Iﬁeta-analysis is done.”
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Table 1. Counts of questions at issue in eight Envronmental Health Effect papers used in two

meta-analysis papers.

Reference Outcomes  Predictors
1 Koken 2003 5 6
2 Linn 2000 10 4
3 Mann 2002 4 4
4Ye F 2001 16 7
5 Zanobetti 2005 1 1
6 Rich DQ 2010 5 5
7 Zanobetti 2009 5 6
8 Barnett 2006 7 4

Lags

5

Covariates Questions Models ‘~1S:‘e_archSpace

4800

> 150

7 120 15360

> 7 49152

3 }ff*ii“' s 4480
3 128 384

175 1024 179200

150 16 2400

8 56 256 14336

Table 2. Number of questions, 1nodel‘§:,7and“‘:[‘()tal search space, medians and quartiles.

25%

Multiple Questionsf'i{k_,‘_ 135 66
Multiple Models 128 20
Total Search Space 9,568 2,920

75%

168

448

40,704
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Research Highlights

¢ In environmental epidemiology, usually there are many questions at issue.

e Incorrect stat methods are used, knowing claims are unlikely to replicate.

¢ A requirement of meta-analysis is unbiased statistics from base studies.
e Environmental Health Perspectives papers do not comect for multiple testing. h
e Any such papers are unreliable for regulatory decisions or meta-analys‘\ié“‘;
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To: Pruitt, Scott[Pruitt. Scott@epa.gov]

Cc: Schnare, David[schnare.david@epa.gov]

From: Richard Kinch

Sent: Mon 8/21/2017 8:40:32 PM

Subject: [SPAM] RE: Ex-EPA'er - A Different Perspective

As an ex-EPA employee that believes in sharing ideas for positive change, I thought of one that
was intriguing...

In my early days at EPA doing Effluent Guidelines in the mid 70’s, there was a significant
presence of employees that had industrial experience. I believe that mix was healthy. With time,
it seemed that most all the new EPA hires do not have industrial experience. To the extent there
is hiring, and a desire to change the culture, one very meaningful act would be to place a priority
on hiring people with some industrial experience — not simply entry level people right out of
school.

I am not saying, nor do I believe, those with industrial experience are inherently better. I do,
however, believe the pendulum swung too far, and that a significant mix is a healthy thing for the
organization.

Richard Kinch

ED_001612_00028414-00001



To: Schnare, David[schnare.david@epa.gov]
From: Brown, Byron

Sent: Thur 3/9/2017 2:35:43 PM

Subject: RE: Chlorpyrifos One-Pager

Ok, yes let me know. I would like to make sure were all on the same page and coordinating and
not separately bird dogging the same thing.

From: Schnare, David

Sent: Thursday, March 9, 2017 9:34 AM
To: Brown, Byron <brown.byron@epa.gov>
Subject: Re: Chlorpyrifos One-Pager

I met with Cleland-Hamner. I'll let you know when I get into the office and you can come by to
discuss. OGC did not respond.

Sent from my iPhone

On Mar 9, 2017, at 8:54 AM, Brown, Byron <brown.byron@epa.gov> wrote:

David — did OCSPP and OGC ever respond? Ryan has asked me last night to follow up on
a couple of issues related to this decision, and I’d like the benefit of know what if anything
the program and OGC have said before I do that. Thanks.

From: Schnare, David

Sent: Tuesday, March 7, 2017 10:29 PM

To: Minoli, Kevin <Minoli.Kevin@epa.gov>; Cleland-Hamnett, Wendy <Cleland-
Hamnett. Wendy(@epa.gov>

Cc: Jackson, Ryan <jackson.ryan@epa.gov>; Dravis, Samantha
<dravis.samantha@epa.gov>; Brown, Byron <brown.byron@epa.gov>

Subject: Fwd: Chlorpyrifos One-Pager

By noon Wednesday please provide an analysis of the attached memo from the Department
of Agriculture, either admitting each statement or refuting it. I am not interested in further
argument in support of the proposed finding. I want to know the facts, all the facts.

ED_001612_00028436-00001



Deliberative Process Privilege/Ex. 5

dschnare
Sent from my iPhone
Begin forwarded message:

From: "Dravis, Samantha" <dravis.samantha@epa.gov>

Date: March 7, 2017 at 5:51:27 PM EST

To: "Schnare, David" <schnare.david@epa.gov>, "Brown, Byron"
<brown.byron(@epa.gov>, "Jackson, Ryan" <jackson.rvan@epa.gov>
Subject: FW: Chlorpyrifos One-Pager

Making sure the three of you had this as well.

From: Schwab, Justin

Sent: Tuesday, March 7, 2017 4.04 PM

To: Dravis, Samantha <dravis.samantha@epa.gov>
Subject: Fwd: Chlorpyrifos One-Pager

See attached, | Deliberative Process Privilege/Ex. 5 |

Sent from my iPhone

Begin forwarded message:

From: "Vaden, Stephen - OGC" <Stephen.Vaden@ogc.usda.gov>
Date: March 7, 2017 at 11:02:30 AM EST

To: "schwab.justin@epa.gov" <schwab.justin@epa.gov>
Subject: Chlorpyrifos One-Pager

Justin,

Attached, please find a brief document outlining | Peliberative Process Privilege/Ex. 5 |
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- As always, I am happy to discuss any of the points or put your staff in

contact with our wonderful career people. They and I are willing to assist you in

any way.

Stephen

Stephen Alexander Vaden
U.S. Department of Agriculture
Office of the General Counsel

Senior Adviser to the Office of General
Counsel

Whitten Building, Suite 107W

' 202-720-3351 (Voice)
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To: Schnare, David[schnare.david@epa.gov]
From: Cox

Sent: Mon 3/13/2017 8:25:42 PM

Subject: Fwd: EBA Topics for Panel

10137985 1.DOCX

Sent from my iPad

Begin forwarded message:

From: "Savage, Justin A." <justin.savage@hoganlovells.com>
Date: March 13, 2017 at 3:48:53 PM EDT

To: "Savage, Justin A." <justin.savage@hoganlovells.com>, Cox < David Schnare Personal EmailEx. 6
"Kellogg, Matt" <Matt.Kellogg@mail.house.gov>, "Alonso, Rich"
<Richard.Alonso@bracewelllaw.com>

Cc: "Morrison, Jay A." <jay.morrison@nreca.coop>, "Karcz, Melissa"
<melissa.karcz@hoganlovells.com>

Subject: EBA Topics for Panel

This has been updated in response to comments provided. See you tonight.

Best,

Justin

About Hogan Lovells

Hogan Lovells is an international legal practice that includes Hogan Lovells US LLP and Hogan Lovells International LLP. For
more information, see www _hoganlovells.com.

CONFIDENTIALITY. This email and any attachments are confidential, except where the email states it can be
disclosed; it may also be privileged. If received in error, please do not disclose the contents to anyone, but notify the
sender by return email and delete this email (and any attachments) from your system.
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3/13/18
Confidential

EBA: The Future of Environmental Law Under the Trump
Administration

Wait 5 minutes for people to settle in from official start time of 5:30
Introduction

e On behalf of the Energy Bar Association and DC Bar, thank you
joining our distinguished panel to discuss important topic

¢ Introduce self; Hogan Lovells pleased host this important event
e (Goal is a robust dialogue. Before we begin, a few ground rules:
e Off-the-record event. No press. Important for open dialogue.
e Ask questions as we go — after each topic.

e For the benefit of those participating by phone, I’ll repeat the
question from the audience before answer.

e The event will be followed by cocktail reception

\DC - 029016/000012 - 10137985 v1
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Bios of panelists

e Before we begin panel discussion, let’s briefly talk about the
background of our panelists

e Dr. David Schnare, served on beachhead and now landing team at
EPA. Former career EPA official in enforcement office, had
pleasure working with when I was at DOJ.

o Matt Kellogg, Senior Policy Advisor to House Majority Leader
McCarthy. Previously General Counsel Independent Petroleum
Association of America.

e Rich Alonso is a Partner in Bracewell’s Environmental Strategies
Group and formerly served in EPA’s enforcement office where had
the pleasure working with as well.

Panel Discussion Topics
[Note to Panelists: These are more topics than we could cover. Rather
than strictly sticking with each of these topics, the purpose is to
encourage a dialogue among you. So once the first panelist asks the
question, the panelists should comment as well. ]
Let’s start the discussion with the panel
Panel Topic #1, Greenhouse Gas Regulations

e The Obama Administration imposed several greenhouse gas

regulations under the CAA, including the Clean Power Plan (CPP);
a ruling on which 1s pending before the DC Circuit sitting en banc.

\DC - 029016/000012 - 10137985 v1
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e Will this administration wait for the DC Circuit to rule? If not, how
do our panelists think the Administration will address CPP and
other existing GHG regulations ?

e Alliance -- Mid-term review

e How do our panelists see the attempt to repeal CPP and other GHG
regulations playing out?

Panel Topic #2, Energy Production

e Do we see a role for EPA in promoting strength in domestic
energy, including promoting oil and gas production?

Panel Topic #3, Maintaining Priority Areas for the Regulated
Community

e In some cases, EPA has to approve market entry before a product
can be sold, e.g., car certification under Title II of the CAA,
pesticide registration under FIFRA, TSCA implementation.

e How does the Administration reform EPA while making sure that
the sale of cars and other products occurs in a timely fashion?

e In order to increase funding for DOD, the President has called for
reduced appropriations for other federal agencies. These cuts
could hurt programs industry supports, such as the Energy
Efficiency & Renewable Energy program at DOE. What are your
thoughts on the implications of reduced funding at DOE?

\DC - 029016/000012 - 10137985 v1
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Panel Topic #4, Enforcement

e Thoughts on EPA’s approach to enforcement?

e Back-to-basics?

e OECA abolished?

e Increase in citizen suits?

Panel Topic #5, Regulatory Reform
e EPA’srole in implementing regulatory reform?
o 2-for-1 EO?

Panel Topic #6, Federalism.

e [t’s widely known that EPA wants to encourage a more active role
of states in crafting policy, implementing programs, and
enforcement.

e How does EPA encourage federalism?

e Where will state find resources?

e How do we balance a more active state role with the fact the
regulated community would probably not want to see a more active

role by certain states?

e Another risk is that the regulated community must deal with 50
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variations on state requirements (out of the pan and into the fire).

Panel Topic #7, Role of Congress

e What do we see as the role of Congress in working with EPA in
accomplishing the Administration’s policy objectives?

e Reform of NAAQS process — background levels, time periods
between review?

e The CRA been a topic of much discussion for several prior rules

issued by the Obama Administration. Likelihood of a CRA repeal
of other rules besides stream protection?

Panel Topic #8, NGOs
e It’s reported that NGOs are raising record amounts of money to
challenge every attempt by the Administration to amend EPA’s
regulations and approach.
e How does the NGO strategy impact EPA’s attempt to shift course?
e Approach to deadline suits?

Panel Topic #9, Regulation-through-Litigation

e The Administrator recently spoke out against regulation-through-
litigation.

e Thoughts on this and whether reform that will last after the

\DC - 029016/000012 - 10137985 v1
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administration?
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